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highlights 


SUNSHINE ACT MEETINGS_ 

- 52090 


STERILIZATIONS AND ABORTIONS 

HEW/PHS, HCFA, and HDSO issue rules on Federal financial partici¬ 
pation, effective 2-6-79 (3 documents) (Part V of this issue) .. 52146 

52171, 52173 


DOMESTIC CRUDE OIL 

DOE/ERA presents alternatives for incentives to promote 
increased production; Comments by 1-22-79 (Part VIII of this 

k* 4 * 5 ). 52186 

DOE/ERA proposes to expand coverage of entitlements pro¬ 
gram; comments by 1-5-79 hearing on 12*-14-78 (Part II of 
this issue). 52104 

STUDENT AID 

HEW/OE revises rules on “campus-based” Federal programs; 
comments by 12-7-78; hearings 11-27, 12-4, 12-6, and 
12-8-78 (Part IV of this issue). 52128 

FEDERAL CONTRACTS 

OMB proposes rules concerning anti-inflation measures; com¬ 
ments by 12-7-78. 52032 

PROTECTION OF WETLANDS 

Interior/BLM issues notice of availability of interim guidelines 
to implement Executive Orfcer 11990; comments by 1-8-79 
(Part VI of this issue). 52179 

INCOME TAX 

Treasury/IRS issues temporary regulations relating to elec¬ 
tions under the Bank Holding Company Tax Act of 1976. 52027 

INCOME TAX TREATIES 

Treasury announces countries with which it is engaged in 
negotiations. 52088 

AIRLINE DEREGULATIONS 

CAB simplifies application requirements concerning nonstop 
route authority; effective 11-2-78.... 52021 

PACIFIC BILLFISHES AND SHARKS 

Commerce/NOAA announces additional hearing dates for 
Preliminary Fishery Management Plan of 11-28 and 11-29-78; 
comments by 12-24-78..*. . . 52034 

AIR TAXI REPORTING 

CAB proposes reduction in requirements; comments by 
1-8-79 (Part VII of this issue)... 52182 

TREASURY BONDS—SERIES B-1988 

Treasury announces interest rate of 8%% _ 52088 

SHEET GLASS FROM WEST GERMANY 

Treasury/Customs revokes antidumping finding; effective 
7-17-78.». 52022 


■ CONTINUED INSIDE 


































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary piogram. (See OFR notice 41 FR 32914, August 6. 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARO 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 

CSA 

CSC 


CSA 

CSC 


LABOR 



LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next woik day 
following the holiday 

Comments on this program are still invited Comments should be submitted to the Day-of-the-Week Program Coordinator. Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D C 20408 

NOTE: As of August 14,1978, Community Services Administration (CSA) documents are being assigned to the Monday/Thursday 
schedule. 



Published dally. Monday through Friday mo publication on Saturdays. Sundays, or on onicial Federal 
^ ’vr U '+ holidays), by the Office of the Federal Register. National Archive* and Records Service General Services 
Administration. Washington. DC 20408. under t tie Federal Register Act i4‘j Slat 500. as amended 44 USC. 
r ♦, Ch 15) and the regulations of the Administrative Committee oi the Federal Register 1 1 CFR Ch I) Distribution 

ls made only by the Superintendent of Documents, US Government Printing Otlice. Washington. DC 20402 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These Include Presidential proclamations and Executive order* and Federal agenev documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal ugenev 
documents of public interest. Documents are on file for public inspection in the Ofli*e of the Federal Register the day before 
they are published, unless earlier filing ls requested by the issuing agency 

The Federal Register will be furnished by mall to subscribers free of postage, for $5 00 per month or $50 per vear payable 
In advance The charge for individual copies ls 75 cents for each issue, or 75 cents for each group of pages us actually bound. 
Remit check or money order, made payable to the Superintendent of Documents. U S Government Printing OMice. Washington. 
D C 20402 

There are no restrictions on the republicatlon of material appearing in the Federal Register. 
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Questions and requests for specific information 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO)... 202-783-3238 

Subscription problems (GPO). 202-275-3050 

"Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif. 213-668-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-5235 

Federal Register." 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


following numbers. General inquiries may be 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


INFORMATION AND ASSISTANCE 

may be directed to the 


HIGHLIGHTS—Continued 
IMPROVING GOVERNMENT REGULATIONS 


Treasury revises final implementation report (Part III of this 
issue). 52120 

LIGHT BULBS FROM HUNGARY 

Treasury terminates antidumping investigation; effective 
11-8-78 ..... 52087 

MEETINGS— 

DOE/ERA: Gasoline Marketing Advisory Committee, 11-29 

and 11-30-78 . 52044 

Office of Conservation and Solar Applications: Food In¬ 
dustry Advisory Committee, 11-2^-78 . 52052 

Office of Institutional and Intergovernmental Relations: 

National Energy Extension Service Advisory Board, 

11-28-78... 52052 

HEW/ADMHA: Advisory Committees. December meetings.. 52061 
U.S. National Committee on Vital and Health Statistics, 

11-27, 11-28, 11-29, and 11-30-78 (2 documents). 52061, 

52062 


Historic Preservation Advisory Council, 11-15-78. 52036 

Interior/BLM: Ely District Grazing Advisory Board. 12-15-78 52064 
NASA: Lunar Sample Analysis Advisory Committee, 11-11 

and 11-12-78.. 52065 

NRC. Regional State Liaison Officers, 11-30 and 12-1-78 . 52070 
OMB: Advisory Committee for the President’s Statistical 

System Reorganization Project, 11-20 and 11-21-78 . 52071 

VA: Station Committee on Educational Allowances, 12-4-78 52088 
Women, National Advisory Committee. 11 -20 and 11 -21-78 52065 

SEPARATE PARTS OF THIS ISSUE 

Part II, DOE/ERA. 52104 

Part III, Treasury.. 52120 

Part IV, HEW/OE....^. 52128 

Part V, HEW/PHS. 52146 

Part VI, Interior/BLM . 52179 

Part VII, CAB . 52182 

Part VIII. DOE/ERA. 52186 
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contents 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Notices 

Authority delegations: 

Personnel and Training Of¬ 
fice. Director; personnel 
functions. 52084 

AGRICULTURAL MARKETING SERVICE 
Rules 

Grain standards, etc.; fees for 
inspection, reduction. 52019 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing 
Service. 

ALCOHOL DRUG ABUSE. AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meetings: 

Advisory Committees; Decem¬ 


ber. 52061 

CIVIL AERONAUTICS BOARD 
Rules 

Practice and procedure, eco¬ 
nomic proceedings: 

Application requirements. 52021 

Proposed Rules 

Air taxi operators, classification 
and exemption: 

Reporting requirements. 52182 


Notices 

Hearings, etc.: 

Arizona service investigation . 52036 
Atlanta-Memphis service in¬ 
vestigation . 52036 

Braniff Airways, Inc. 52037 

Brooker-Wheaton Aviation 

Ltd . 52038 

Ho us ton-Phoenix/Tucson 

case. 52041 

Piedmont Aviation, Inc. 52041 

COMMERCE DEPARTMENT 


Petroleum allocation regula¬ 
tions, mandatory: 

Crude oil. domestic; nonrefin¬ 
ing uses of price-controlled 


crude oil. 52104 

Notices 

Meetings: 

Gasoline Marketing Advisory 
Committee. 52044 


EDUCATION OFFICE 

Proposed Rules 

National direct student loan, 
college work-study, and sup¬ 
plemental educational op¬ 
portunity grant programs: 

Funds distribution, family in¬ 
come estimates, etc. 52128 

ENERGY DEPARTMENT 

See also Economic Regulatory 
Administration; Federal En¬ 
ergy Regulatory Commission; 
Intergovernmental and Insti¬ 
tutional Relations Office 
(DOE). 

Notices 

Applications for exception: 


Cases filed (2 documents). 52048, 

52050 

Meetings: 

Food Industry Advisory Com¬ 
mittee. 52052 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Air quality implementation 
plans; approval and promul¬ 


gation; various States, etc.: 

Oklahoma. 52029 

Air quality implementation 
plans; delayed compliance 
orders: 

Maine. 52031 

Ohio. 52030 


See also National Oceanic and 
Atmospheric Administration. 

Notices 

Surveys, determinations, etc.: 
Manufacturing areas, annual 
surveys. 52042 

CUSTOMS SERVICE 
Rules 

Antidumping: 

Clear sheet glass from West 
Germany. 52022 


Pesticide programs: 

Packaging guidelines; notifica¬ 
tion to Agriculture Secre¬ 
tary. 52031 

Proposed Rules 

Air quality implementation 
plans; approval and promul¬ 
gation; various States, etc.: 
Maryland . 52033 

FEDERAL COMMUNICATIONS 
COMMISSION 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notices 

Hearings, etc.: 

Northern Natural Gas Co. 52044 

Natural gas companies: 

Certificates of public conven¬ 
ience and necessity; applica¬ 
tions, abandonment of serv¬ 
ice and petitions to amend... 52045 

FEDERAL MARITIME COMMISSION 
Notices 

Freight forwarder licenses: 

Drake Motor Lines. Inc. 52059 

Lakeshead Forwarding Corp .. 52060 

FEDERAL PROCUREMENT POLICY OFFICE 
Proposed Rules 

Anti-inflation measures affect¬ 
ing Federal contracts. 52032 

FEDERAL TRADE COMMISSION 
Notices 

Premerger notification waiting 
period; early termination: 


Metromedia. Inc. 52060 

Southwide, Inc. 52060 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See also Alcohol, Drug Abuse, 
and Mental Health Adminis¬ 
tration; Education Office; 
Health Care Financing Ad¬ 
ministration: Human Develop¬ 
ment Services Office; Public 
Health Service. 

Notices 

Meetings: 

Vital and Health Statistics Na¬ 
tional Committee (2 docu¬ 


ments). 52061, 52062 

Organization, functions, and au¬ 
thority delegations: 

Public Affairs Office. 52062 


HEALTH CARE FINANCING 
ADMINISTRATION 

Rules 

Medical assistance programs: 
Sterilizations. Federal finan¬ 
cial participation in State 
claims. 52171 

HISTORIC PRESERVATION, ADVISORY 
COUNCIL 
Notices 


ECONOMIC REGULATORY 
ADMINISTRATION 

Proposed Rules 

Petroleum allocation and price 
regulations, mandatory: 

Production incentives for mar¬ 
ginal properties.. 52186 


Notices 

Hearings, etc.: 

Communications Satellite 


Corp. 52053 

Henry. Patrick . 52054 


Minority buyers listing, broad¬ 
cast facilities; establishment... 52054 


Meetings. 52036 

HUMAN DEVELOPMENT SERVICES OFFICE 
Rules 

Abortions and sterilizations; 
Federal financial participa¬ 
tion in State claims. 52173 


iv 
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CONTENTS 


INDIAN AFFAIRS BUREAU 

Rules 

Student records maintenance 
and control in BIA schools. 52023 

INTERGOVERNMENTAL AND 
INSTITUTIONAL RELATIONS OFFICE 

Notices 

Meetings: 

Energy Extension Service 
National Advisory Board 52052 

INTERIOR DEPARTMENT 

See Indian Affairs Bureau; Land 
Management Bureau. 

Notices 

Applications, etc.: 

Utah (3 documents)... 52063. 52064 

INTERNAL REVENUE SERVICE 

Rules 

Income taxes: 

Bank holding companies; elec¬ 
tions under the Bank Hold¬ 
ing Company Tax Act of 
1976. 52027 

Notices 

Authority delegations: 

Regional Commissioners et 
al.; liability determinations, 
etc.; correction. 52086 

Employee benefit plans: 

Prohibitions on transactions; 
exemption proceedings, ap¬ 
plications, hearings, etc. 52086 

INTERNATIONAL TRADE COMMISSION 

Notices 

Import investigations: 

Copper rod. apparatus for con¬ 
tinuous production. 52064 

INTERESTATE COMMERCE COMMISSION 

Notices 

Motor carriers: 

Exemptions; agricultural co¬ 
operative transportation, fil¬ 
ing notices. 52088 

Temporary authority applica¬ 
tions; correction (2 docu¬ 
ments). 52089 


LAND MANAGEMENT BUREAU 
Notices 

Meetings: 

Ely District Grazing Advisory 

Board. 52064 

Survey plat filings: 

Washington; correction. 52063 

Wetland-riparian area protec¬ 
tion and management; 
policy and protection proce¬ 
dures; interim guidelines. 52179 


MANAGEMENT AND BUDGET OFFICE 

See also Federal Procurement 
Policy Office. 


Notices 

Clearance of reports; list of re¬ 
quests. 52072 

Meetings: 

Statistical System Reorgani¬ 
zation Project, President’s 

Advisory Committee. 52071 

Privacy Act; systems of rec¬ 
ords . 52071 


NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Notices 

Meetings: 

Lunar Sample Analysis Advi¬ 


sory Committee. 52065 

NATIONAL MEDIATION BOARD 
Proposed Rules 

Procedure rules: 

Briefs; page limitations. 52032 


NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Proposed Rules 

Fishery conservation and man¬ 
agement: 

Foreign fishing; Pacific bill- 
fishes and sharks; hearings . 52034 
Tanner crab fishery, commer¬ 
cial, off Alaska. 52034 

NUCLEAR REGULATORY COMMISSION 


Notices 

Applications, etc.: 

Baltimore Gas & Electric Co... 52066 

Commonwealth Edison Co. 52065 

Connecticut Yankee Atomic 

Power Co . 52065 

Consumers Power Co. 52066 

Duke Power Co. (2 docu¬ 
ments). 52067 

Florida Power & Light Co. 52069 

Houston Lighting & Power 

Co. et al. 52069 

Virginia Electric Sz Power Co. 

et al.... 52070 

Meetings: 

State Liaison Officers, Region 

II. 52070 

Regulatory guides, issuance and 

availability. 52069 

Topical report; issuance and 
availability. 52070 


PUBLIC HEALTH SERVICE 

Rules 

Grants: 

Sterilizations in federally as¬ 
sisted programs. 52146 

SECURITIES AND EXCHANGE 

COMMISSION 

Rules 

Securities Act, etc.: 

Mutual funds; advertising, 
prospectus requirements 
and sales load variations, in¬ 
quiry; correction. 52022 


Notices 

Hearings, etc.: 

Appalachian Power Co. 52072 

Browning . 52073 

California Windsor Co. 52074 

Combined Securities Fund, 

Inc. 52074 

ESL Inc . 52075 

Highland Investment Corp. 52075 

Massachusetts Mutual Life In¬ 
surance Co. et al. 52077 

Milbank, Tweed. Hadley & 
McCloy Partners’ Retire¬ 
ment Plan. 52078 

Ohio Power Co. 52080 

Seven-Up Co. 52082 

STPCorp. 52081 

St. Paul Life Fund, Inc. 52081 

Union Tank Car Co. 52082 

Wells, Rich, Greene, Inc. 52083 


SMALL BUSINESS ADMINISTRATION 
Notices 

Disaster areas: 

California. 52083 

Louisiana. 52083 

STATE DEPARTMENT 

See also Agency for Internation¬ 
al Development. 


TREASURY DEPARTMENT 

See also Customs Service; Inter¬ 
nal Revenue Service. 

Notices 

Antidumping: 

Light bulbs from Hungary. 52087 

Improving Government regu¬ 
lations; report. 52120 

Notes, Treasury: 

B-1988 series . 52088 

Tax treaties, various countries: 
Morocco et al. 52088 


TRUMAN, HARRY S., SCHOLARSHIP 
FOUNDATION 

Notices 

Scholarship program; closing 
date for nominations. 52061 

VETERANS’ ADMINISTRATION 

Notices 

Meetings: 

Educational Allowances Sta¬ 
tion Committee . 52088 

WOMEN, NATIONAL ADVISORY 
COMMITTEE 

Notices 

Meeting. 52065 
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list of cfr ports offected in this issue 

The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. . 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title _ 
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45 CFR 


211 (2 documents)..... 

....52104, 52186 

1202. 

. 52032 
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Proposed Rules: 


222. 
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. 52032 
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Proposed Rules: 
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. 52182 

40 CFR 


Proposed Rules: 


17 CFR 


52. 

. 52032 
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52128 

OO A 

*52022 

65 (2 documents) .... 

.52030. 52031 

175. 

52128 

.. 

231 .. 

_ 52022 

162.... 

. 52031 

176 . 

52128 

271. 

. 52022 

Proposed Rules: 
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153. 

. 52022 
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611 (2 documents). 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING NOVEMBER 

The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
November. 


1 CFR 


14 CFR 


Ch. 1 . 50845 

3 CFR 

Executive Orders: 

11157 (Amended by EO 12094).. 

12054 (Amended by EO 12090).. 

12061 (Amended by EO 12091).. 

12090 . 

12091 . 

12092 . 

12093 . 

12094 . 

Memorandums: 

October 30, 1978. 50995 

5 CFR 

213. 51381-51383. 51753 

300. 51753 

6 CFR 


51379 

50997 

51373 

50997 

51373 

51375 

51377 

51379 


39. 51001-51004 

71. 51005-51010 

73. 51010, 51011 

75. 51012 

302. 52021 

Proposed Rules: 

71 . 51026. 51029 

75. 51030 

298. 52182 

15 CFR 

16 . 51615 

Proposed Rules: 

90. 51806 

16 CFR 

2 . 51757 

3 . 51757 

13. 51013 


Proposed Rules: 


705. 51938 

7 CFR 

6. 50999 

26.:. 52019 

634. 50845 

906. 50866. 51000 

989. 50866 

1030. 51383 

1207. 51000 

1822. 51385 

2852. 51753 


Proposed Rules: 


13. 


460 . 


1205. 


17 CFR 


211. 


230. 


231. 


270. 


271. 


19 CFR 



24 CFR 


1914. 


1915. 


1917. 

. 50879-50903, 51386, 


51617-51628 

Proposed Rules: 


1917. 


25 CFR 


36. 


Proposed Rules: 


231. 


26 CFR 


1. 


6. 


Proposed Rules: 


1 . 


7. 



27 CFR 


Proposed Rules: 

194. 

197. 

201 . 

250 . 

251 . 

252 . 

28 CFR 

Proposed Rules: 

16. 51816 


51808 

51808 

51808 

51808 

51806 

51808 


Proposed Rules: 


153 


52022 29 CFR 


225. 

981. 

1099. 

1435. 

1496. 

9 CFR 

307... 

350. 

. 51386 

351. 


354. 


355. 

51386 

362. 

.. 51386 

381. 


10 CFR 


205. 

51755 

300. 


Proposed Rules: 


211 . 


212. 

. 52186 

12 CFR 


201. 



20 CFR 

Proposed Rules: 


404. 51410 

416. 51410 

21 CFR 

5. 51758 

Proposed Rules: 

10. 51966 

12 . 51966 

13 . 51966 

14 . 51966 

15 . 51966 

16 . 51966 

350. 51806 

358. 51546 

22 CFR 

42. 51013 

Proposed Rules: 

51. 51410 


23 CFR 


Proposed Rules: 


12. 50917 

208. 50914 

344. 51638 

701 . 51407 


Proposed Rules: 


170. 51040 

173. 51040 

420. 51040 

620. 51040 


1910. 


... 51759, 51760 

1953. 



1956. 



Proposed Rules: 



1202. 



30 CFR 



41. 



250. 



Proposed Rules: 



715. 


. 50921 

31 CFR 



129. 



500. 



515. 


. 51762 

32 CFR 



Ch. I. 



832. 


.. 51763, 51765 

Proposed Rules: 



Ch. I. 



38 CFR 



3. 


. 51015 

36. 


. 51015 

39 CFR 



111. 


.. 51016, 51017 
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40 CFR 


43 CFR 


47 CFR—Continued 


52. 51393. 51767-51780. 52032 

62. 51393 

65.. 51782,51783.52030.52031 

162. 52031 

180. 50904. 51018 

750.... 50905 


Proposed Rules: 

2540. 51043 

2740. 51043 

9180. 51043 

45 CFR 


Proposed Rules: 


52 .-. 51817. 52030 

65 ... 509T21. 51042 


41 CFR 


5A-1 ... 
5A-2 ... 
5A 3 ... 
5A-6 ... 
5A -7 ... 
5A-16 . 
5A-19 . 
5A-72 . 
5A-73 . 
5A-76 . 
5B-3 ... 
60-1..., 
60-2.... 
60 4 .... 
60 30.. 
60-40.. 
60 50 .. 
60-60.. 
60-250 
60-741 




51395 

51396 

51397 

51398 
51398 
51398 

51398 

51399 
51399 

51399 
50907 

51400 

51400 

51401 
51401 
51401 
51401 

51401 

51402 
51402 


46.. 

205... 

220. 

222. 

228. 

801. 

1350 . . 

1602.. 

1609. 

1620.. 

Proposed Rules: 

114 . 

115 . 

144. 

175 . 

176 . 

160b . 

160i . 

169. 

186. 

187 . 

188 . 


51559 

52074 

52074 

52074 

52074 

51784 

51785 
51785 

51788 

51789 


51431 

51431 

52128 

52128 

52128 

51431 

51432 
51260 
51432 
51432 
51432 


Proposed Rules: 


46 CFR 


Ch. I... 
101-26 
101-38 
101 40 


52032 3&0 . 51636 

51429 

51429 Proposed Rules: 

51817 276. 51045 


42 CFR 

50 . 52146 

56a ........ 51532 

441 . 52071 

Proposed Rules: 

405 . 51822 

456 . 50922 


47 CFR 


0. 51791 

73 . 51790 

74 .. 51790 

76. 51791 

83. 51790 

91. 51018 


Proposed Rules: 

2. 51649 

15 . 51650. 51652 

73 . 51652. 51655 

81 . 51047. 51048 

95. 51048 

97. 51048 

48 CFR 

Proposed Rules: 

28_ 51432 

49 CFR 

106 . 51020 

107 . 51020 

171 . 51020 

172 ___- 51020 

173 . 51020 

174 . 51020 

175 .. 51020 

177 . 51020 

178 . 51020 

225. 51020 

501. 51022 

1033 . 50907,51023-51025,51402 

1034 .. 51404 

1056. 51805 

1100. 50908 

Proposed Rules: 

571 . 51657. 51677 

1201 . 51052 

50 CFR 

32. 51025 

611. 51637 

Proposed Rules: 

23 . 50928 

611 . 50928,51053. 52034 

671 . 52034 


FEDERAL REGISTER PAGES AND DATES—NOVEMBER 

Pan »•! Dot? 

50845-50994 .. Nov. 1 

50995 51372_ 2 

51373-51594. 3 

51595 51751. 6 

51753-52017 .. 7 

52019-52196. 8 
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reminders 

(Thr items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not Include elfective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


Note: There were no items eligible for 
inclusion in the list of Rules Going Into 
Effect Today. 


Next Week’s Deadlines for Comments 
On Proposed Rules 


AGRICULTURE DEPARTMENT 

Agricultural Marketing Service- 
Filberts grown in Oregon and Washington; 
free and restricted percentages from 
1978-79 marketing policy year; com¬ 
ments by 11-17-78.. 49011; 10-20-78 

Agricultural Stabilization and Conservation 
Service— 

Determinations on national acreage allot¬ 
ments and marketing quotas for 1979 
peanut program; comments by 

11-13-78. 44863; 9-29-78 

National marketing quotas for flue-cured 
tobacco. 1979; comments by 
11-13-79. 44862; 9-29-78 

Farmers Home Administration- 
Flood Plain Management, comments by 

11-13-78. 41047; 9-14-78 

Protection of Wetlands, comments by 
11-13-78. 41049; 9-14-78 

Food Safety and Quality Service— 

Bacon; substances used in preparation; 
comments by 11-16-78 . 21007; 

5-16-78 

Office of the Secretary- 
Ocean transportation of agriculture! com¬ 
modities; financing and commercial 
sales; comments by 11-13-78 .. 40872; 

9- 13-78 

Rural Electrification Administration— 

Revision of uniform system of accounts 
prescribed for electric borrowers; com¬ 
ments by 11-14-78. 41215; 9-15-78 

CIVIL AERONAUTICS BOARD 

Simplified prospectus filing procedures; com¬ 
ments by 11-13-78 . 49994; 10-26-78 

COMMERCE DEPARTMENT 

Economic Development Administration- 
Public works and development facilities 
program; comments by 
11-17-78. 47980; 10-18-78 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Atlantic groundfish regulations; approval of 
fishery management plan amendments, 
emergency regulations, and proposals; 
comments by 11-14-78. 45872; 

10- 4-78 

Groundfish of the Gulf of Alaska, Fishery 
management plan amendment; correc¬ 
tion; comments by 11-17-78. 50475; 

10-30-78 


ENERGY DEPARTMENT 

Federal Energy Regulatory Commission— 
Practice and procedure; comments ex¬ 
tended to 11-13-78.. 47542; 10-16-78 
[Originally published at 43 FR 39122, 

9-1-78| 

Office of the Secretary- 
Importation and exportation of natural gas; 
delegation of functions by the Secretary 
of Energy; comments by 

11-13-78 .. 47769. 

10-17-78 

National energy transportation; joint study 
with Transportation Department; com¬ 
ments by 11-15-78 . 38795; 8-30-78 

ENVIRONMENTAL PROTECTION AGENCY 

Air quality implementation plans— 

Arkansas; air quality surveillance network; 
comments by 11-13-78 . 46869; 

10-11-78 

California; Bay Area Air Pollution Control 
District; comments by 11-13-78 46870; 

10-11-78 

Louisiana; air quality surveillance network; 
comments by 11-13-78 . 46870; 

10-11-78 

Air quality; S02 standard; change in attain¬ 
ment status for Valdez, Alaska; com¬ 
ments by 11-13-78 . 40436; 9-11-78 

Grants and other Federal assistance; water 
quality programs; comments by 

11-13-78 . 40742; 9-12-78 

National Pollutant Discharge Elimination Sys¬ 
tem; interim final rule; comments by 

11-13-78 ... 40859; 9-13-78 

Pesticide tolerances, aldicarb on coffee 
beans; comments by 11-15-78 47575; 

10-16-78 

FEDERAL COMMUNICATIONS 
COMMISSION 

Aeronautical advisory frequencies; autho¬ 
rization of use; comments by 

11-15-78 ... 49331; 10-23-78 

Aeronautical and maritime navigation; addi¬ 
tional frequencies for non-directiona! bea- 
cons; reply comments by 

11-15-78..... . 36489; 8-17-78 

Change in requirements contained in Primer 
on Ascertainment of Community Problems 
by Educational Broadcast Applicants; reply 
comments by 11-15-78 . 41241; 9-15-78 
Educational FM and TV stations; inclusion in 
multiple ownership rules; comments by 

11-15-78 .... 31047,7-19-78 

Emmissions authorized in the amateur radio 
service; comments by 11-15-78... 36984; 

8-21-78 

International record carrier’s scope of oper¬ 
ations in United States; updating of appli¬ 
cations for additional gateways; opposi¬ 
tions by 11-13-78 . 34167; 8-3-78 

Multiple ownership of AM. FM. television sta¬ 
tions and CATV systems; reply comments 
by 11-13-78 ..... 36978; 8-21-78 


Pollution prevention, to broaden permissible 
communications aboard vessel involved in 
large oil transfer operations; comments by 
11-15-78 . . 47578; 10-16-78 

Pnmer on ascertainment of community prob¬ 
lems; extension of comment penod to 
11-16-78 .. 49021. 10-20-78 

[Originally published at 43 FR 35357. August 
9. 1978 and expanded at 43 FR 41241. 
September 15, 1978| 

Reimbursement of expenses for participation 
in Commission proceedings; reply com- 
ments period extended to 

11-16-78 ._... 41241, 

9-15-78 

lOriginally published at 43 FR 30834. July 18. 
1978| 

TV broadcast stations; table of assignments; 

reply comments by 11-13-78 . 40251; 

9-11-78 

Use of aeronautical advisory frequencies by 
aeronautical utility mobile stations located 
at certain landing areas which do not have 
a control tower or FAA flight service sta¬ 
tion; comments by 11-15-78 . 47218. 

10-13-78 

Use of directional antennas at stations locat¬ 
ed at high elevations in Southern Califor¬ 
nia; comments by 11-15-78 . 35360, 

8-9-78 

Utilization of aeronautical advisory frequen¬ 
cies by certain ground vehicles at certain 


landing areas; comments by 
11-15-78 . 46871; 10-11-78 


FEDERAL TRADE COMMISSION 

Coming Glass Works, Owens-Illinois. Inc.; 
consent agreements with analysis to aid 
public comment; comments by 

11-13-78 .. 41233; 9-15-78 

International Brotherhood of Teamsters. 
Chauffeurs. Warehousemen, and Helpers 
of Amenca, local union 959; comments by 
11-15-78 . 42017;9-19-78 

GENERAL SERVICES ADMINISTRATION 

National Archives and Records Service— 
Public use of records, donated historical 
materials, and facilities in the National 
Archives and Records Service; com¬ 
ments by 11-17-78... 47981; 10-18-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Food and Drug Administration- 
Bakery products; amendment of identity 
standard; comments by 

11-13-78 . 47177; 10-13-78 

Common or usual names for vegetable 
protein products and substitutes for 
meat, seafood, poultry, eggs, or cheeses 
which contain vegetable protein prod¬ 
ucts as sources of protein; comment 
period extended to 11-13-78 .... 43035; 

9-22-78 

(Originally published at 43 FR 30472, 
7-14-178] 
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Indirect food additives; adjuvants, produc¬ 
tion aids, and sanitizers; antioxidants 
and/or stabilizers for polymers; com¬ 
ments by 11-16-78... 47723; 10-17-78 
Public Health Service- 
Grants for Public Health Traineeships for 
students in schools of public health and 
in other graduate public health pro¬ 
grams; comments by 11-13-78 40862; 

9- 13-78 

Health maintenance organizations; re- 
quirements; comments by 

11-13-78 . 40376; 9-11-78 

Social Security Administration— 

Supplemental Security Income Program; 
medical and social services which are 
not income; comments by 
11-13-78 . 41054; 9-14-78 

HOUSING AND URBAN DEVELOPMENT 

Office of the Assistant Secretary for Hous¬ 
ing-Federal Housing Commissioner- 
Eligibility Requirements. Contract Rights 
and Obligations; comments by 
11 -13-78 . 43676; 9-26-78 

INTERIOR DEPARTMENT 

Fish and Wildlife Service— 

Endangered and threatened wildlife and 
plants; proposed cntical habitat for the 
Colorado Squawfish; comments by 

11-13-78 . 41060; 9-14-78 

Whooping cranes; proposed critical habi¬ 
tat; comments from State governors by 

11-15-78 . 36588; 8-17-78 

Heritage Conservation and Recreation Serv¬ 
ice- 

Floodplains and wetlands Executive 
Orders; implementation procedures; 
comments by 11-13-78 . 47449; 

10- 13-78 

Surface Mining Reclamation and Enforce¬ 
ment Office- 

Draft regulatory analysis on proposed per¬ 
manent program regulations; comments 

by 11-17-78. 42768; 9-21-78 

Permanent regulatory program; draft envi¬ 
ronmental impact statement; comments 
by 11-17-78 . 45886; 10-4-78 

JUSTICE DEPARTMENT 

Immigration and Naturalization Service— 
Asylum requests; filing after beginning or 
completion of deportation proceedings; 

comments by 11-13-78 . 40879; 

9-13-78 

Parole Commission- 
Parole. release, supervision, and 
recommitment of prisoners, youth 
offenders, and juvenile delinquents; 

comments by 11-15-78 . 41411; 

9-18-78 

Recommendations for or against parole; 
clarification of factors useful in 
decisionmaking process; comments by 

11-15-78 . 42282; 9-20-78 

LABOR DEPARTMENT 

Mine Safety and Health Administration- 
Respiratory protective apparatus; use of 
approved devices; comments by 
11-13-78 . 47212; 10-13-78 

NATIONAL CREDIT UNION 
ADMINISTRATION 

Investments and Deposits, investment activi¬ 
ties of Federal Credit Unions; comments 
by 12-15-78 . 47731; 10-17-78 


PENNSYLVANIA AVENUE DEVELOPMENT 
CORPORATION 

Standards of conduct for employees and 
special government employees; comments 
by n-17-78 . 48633; 10-19-78 

PENSION BENEFIT GUARANTY 
CORPORATION 

Valuation of plan benefits; comments by 
11-13-78 . 46868; 10-11-78 

SMALL BUSINESS ADMINISTRATION 

Business Loan Policy; comments by 

11-16-78 . 47734; 10-17-78 

9-25-78 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

Cabin Creek, Grasonville. Md. and Wye 
River, Wye, Md.; proposed special 
anchorage areas; comments by 
11-13-78 . 44550; 9-28-78 

Federal Railroad Administration- 
Blue signal protection of workmen; 

comments by 11-15-78 . 45416; 

10-2-78 

Freight cars; periodic inspection; 
comments by 11-15-78 . 45414; 

10- 2-78 

Office of the Secretary- 
National energy transportation; joint study 
with Energy Department; comments by 

11- 15-78 . 38795; 8-30-78 

TREASURY DEPARTMENT 

Customs Service- 

Dutiable status of "pirated" or "stolen" re¬ 
search and development costs; change 
of position; comments by 

11-14-78 . 41236; 9-15-78 

Importation of steel articles; comments by 
11-15-78 ... 47543; 10-16-78 

Internal Revenue Service— 

Income tax; treatment of losses from cer¬ 
tain guarantee agreements; comments 

by 11-14-78 . 41237; 9-15-78 

Vanous estate tax elections, net earnings 
from self-employment, and special use 
valuation of certain farm, etc. real prop¬ 
erty; comments by 11-17-78 . 43330; 


Next Week's Meetings 


ARTS AND HUMANITIES, NATIONAL 
FOUNDATION 

Humanities Panel Advisory Committee, 
Washington, D.C. (closed). 
11-13-78. 46608; 10-10-78 

Music Advisory Panel, Washington, D.C. 
(partially open), 11-14-78. 50062; 

10-26-78 

National Council on the Humanities Advisory 
Committee, Washington, D.C. (partially 
open), 11-16 and 11-17-78. 50974; 

11-1-78 

CIVIL RIGHTS COMMISSION 

California Advisory Committee, Santa Bar¬ 
bara. Calif. (open), 11-17 and 
11-18-78.49826; 10-25-78 


Colorado Advisory Committee, Rapid City, 
Colo, (open), 11-18-78... 51124; 11-2-78 

District of Columbia Advisory Committee. 
Washington. D: C . (open), 
11-14-78. 50488; 10-30-78 

Louisiana Advisory Committee, Baton 
Rouge, La. (open), 11-17-78. 47765; 

10-17-78 

Maine Advisory Committee, Augusta, Maine 
(open). 11-16-78 . 47765; 10-17-78 

New Mexico Advisory Committee, Albuquer¬ 
que, N. Mex. (open), 11-13-78. 47766; 

10-17-78 

North Carolina Advisory Committee, Raleigh. 
N.C. (open), 11-13-78 . 47766; 10-17-78 

Ohio Advisory Committee, Cincinnati, Ohio 
(Open), 11-18-78 . 49827; 10-25-78 

Oklahoma Advisory Committee, Oklahoma 

City, Okla. (open), 11-15-78 . 47766; 

10-17-78 

Pennsylvania Advisory Committee, Philadel¬ 
phia, Pa. (open), 11-16-78. 46561; 

10-10-78 

Tennessee Advisory Committee, Knoxville, 
Tenn. (open), 11-17-78 49827; 10-25-78 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Caribbean Fishery Management Council, 
St. Thomas, U.S. Virgin Islands (open), 
11-14 through 11-16-78. 47768; 

10-17-78 

Gulf of Mexico Fishery Management Coun¬ 
cil, Metairie, La. (open), 11-14 through 

11-17-78. 49830; 10-25-78 

New England Fishery Management Coun¬ 
cil’s Scientific and Statistical X Commit¬ 
tee, Woods Hole, Mass, (open), 

11-14-78. 50489; 10-30-78 

Pacific Fishery Management Council’s An¬ 
chovy and Jack Mackerel Advisory Sub¬ 
panels and Plan Development Teams. 
Long Beach, Calif, (open), 

11-13-78. 49830; 10-25-78 

Pacific Fishery Management Council’s 
Dungeness Crab Advisory Subpanel and 
Plan Development Team, Astoria, Oreg. 
(open), 11-15 and 11-16-78 47602; 

10-16-78 

Office of the Secretary- 
Federal Policy on Industrial Innovation Ad¬ 
visory Committee (Subcommittee on 
Economic Trade Policy), Washington, 
D.C. (open), 11-17-78. 48679; 

10-19-78 


DEFENSE DEPARTMENT 


Air Force Department- 
Community College of the Air Force 
(CCAF) Advisory Committee, Wichita 

Falls, Tex. (open), 11-14-78 . 50013; 

10-26-78 

USAF Scientific Advisory Board, Washing¬ 
ton, D.C. (closed), 11-14 and 
11-15-78. 50491; 10-20-78 


Army Department- 

Army Science Board, Fort Bliss. Tex 
(partially open), 11-13 and 

11-14-78. 45429; 10-2-78 

National Board for the Promotion of Rifle 
Practice, Arlington, Va. (open). 
11-17-78. 49349; 10-23-78 


* 
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Navy Department- 

Technology Subpanel of the Chief of Naval 
Operations Executive Panel Advisory 
Committee, Washington, D.C. (closed). 
11-15 and 11-16-78 50731; 10-31-78 
[Originally published at 43 FR 47605, 

10- 16-78) 

Office of the Secretary— 

DOD Advisory Group on Electron Devices, 
Monterey, Calif, (closed), 

11- 13-78. 49349; 10-23-78 

DOD Wage Committee. Washington, D.C. 

(closed), 11-14-78. 41256; 9-15-78 

Electron Devices Advisory Group (Working 
Group D), San Diego, Calif, (closed). 
11-13 and 11-14-78 .. 43762; 9-27-78 

ENERGY DEPARTMENT 

Bonneville Power Administration— 

BPA fiscal year 1980 draft program envi¬ 
ronmental statement; Salem, Oreg., 

11-14-78. 47243; 10-13-78 

BPA fiscal year 1980 draft program envi¬ 
ronmental statement; Albany. Oreg., 

11-16-78. 47243; 10-13-78 

Proposed wholesale power rates and 
opportunities for public review, Public 
Information and Public Comment 


Forums: 

Seattle, Wash. (open), 11- 

13- 78 . 38356; 8-25-78 

Spokane, Wash. (open), 11- 

14- 78 .. 38356; 8-25-78 

Missoula, Mont. (open), 11- 

15- 78. 38356; 8-25-78 


National Petroleum Council Coordinating 
Subcommittee and Task Groups of the 
NPC Committee on Unconventional Gas 
Sources, Washington, D.C. (open), 
11-14-78 through 11-15-78 . 50013; 

10-26-78 

Office of the Secretary- 
National Energy Transportation Study, 
Boston, Mass, (open), 11-13-78 49516; 

10-23-78 

ENVIRONMENTAL PROTECTION AGENCY 

Federal Insecticide, Fungicide, and Rodenti- 
cide Act Scientific Advisory Panel. Arling- 
ton, Va. (open), 11-15 and 
11-16-78. 50501; 10-30-78 

Resource Conservation Committee, Wash¬ 
ington, D.C. (open), 11-14-78_ 40313; 

9-11-78 

Science Advisory Board Health Effects Re¬ 
search Review Group, Washington, D.C. 
(open), 11-13-78. 48013; 10-18-78 

State FIFRA Issues Research and Evaluation 
Group Working Committee on Certification 
and Working Committee on Training, New 
Orleans, La. (open), 11-14 and 
11-15-78. 48706; 10-19-78 

FEDERAL COMMUNICATIONS 
COMMISSION 

Radio Technical Commission for Marine 
Service, Linthicum, Md., 11-14-78 50505; 

10-30-78 

Radio Technical Commission for Marine 
Services, Washington, D.C., 

11-16-78. 50505; 10-30-78 

FEDERAL HOME LOAN BANK BOARD 

Federal Savings and Loan Advisory Council, 
Washington. D.C. (open). 11-13 through 
11-15-78. 47283; 10-13-78 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 


Alcohol, Drug Abuse, and Mental Health Ad¬ 
ministration— 

Clinical Program—Projects Research Re¬ 
view Committee, Washington, D.C. (par- 
tially open), 11-17 and 

11-18-78. 48717; 10-19-78 

Interagency Committee on Federal Activ¬ 
ities for Alcohol Abuse and Alcoholism, 
Washington, D.C. (open), 11- 

14-78.-. 47789; 10-17-78 

Mental Health Small Grant Committee, 
Washington, D.C. (partially open), 11-16 

through 11-18-78 48717; 10-19-78 

Neuropsychology Research Review Com¬ 
mittee. Washington, D.C. (partially 
open). 11-16 and 11-17-78 ..... 48717; 

10-19-78 


Education Office- 

Adult Education National Advisory Council; 
Tucson. Ariz. (open), 11-15 and 

11-16-78. 49851; 10-25-78 

National Advisory Council on the Educa¬ 
tion of Disadvantaged Children, Wash¬ 
ington, D.C. (open), 11-17 and 

11-18-78. 50046; 10-26-78 

Food and Drug Administration— 

Advisory Committees, Jefferson, Ark. and 
Washington. D.C. (open), 1.1-12 and 

11-13-78. 41274; 9-15-78 

Advisory Committees, Rockville. Md. and 
Jefferson, Ark. (open), 11-13 through 
11-19-78....... 49053, 49054; 10-20-78 


Museum Services Institute- 
National Museum Services Board, Wash¬ 
ington, D.C. (open), 11-17 and 

11-18-78 . . 51144; 11-2-78 

National Institutes of Health- 
Bladder and Prostatic Cancer Review 
Committee, Bethesda, Md. (partially 

open), 11-17-78. 47288; 10-13-78 

Board of Scientific Counselors, NICHD, 
Bethesda, Md. (partially open) 

11-13-78. 47287; 10-13-78 

Cell Biology Research Grants Study Sec¬ 
tion, Bethesda, Md. (partially open), 

11-15 through 11-18-78. 40921; 

9-13-78 

Clinical Cancer Program Project and Can¬ 
cer Center Support Review Committee, 
Bethesda, Md. (partially open), 

11-16-78. 47288; 10-13-78 

Communicative Sciences Research 
Grants Study Section, San Francisco, 
Calif, (partially open). 11-15 through 

11-17-78 . 40921; 9-13-78 

Ethics Advisory Board, San Francisco. Ca¬ 
lif. (open), 11-14-78 . 50508; 

10-30-78 

General Research Support Review Com¬ 
mittee, Bethesda, Md. (partially open), 

11-16 and 11-17-78 49852; 10-25-78 
National Cancer Institute Advisory Com¬ 
mittees, Bethesda, Md. (open), 11-16 

and 11-17-78. 44569; 9-28-78 

Oral Biology and Medicine Research 
Grants Study Section, Silver Spring, Md. 
(partially open) 11-14 through 
11-17-78. . 40921; 

9-13-78 


Panel for Review of Laboratory and Center 
Operations, Washington, D.C. (open), 
11-17 and 11-18-78 .. 51144; 11-2-78 
Pharmacology-Toxicology Review Com¬ 
mittee, Bethesda, Md. (partially open), 

11-16-78.*.. 44570:9-28-78 

Population Research Committee, Bethes¬ 
da, Md. (partially open), 11-14 and 

11-15-78. 48017;10-18-78 

Physiology Research Grants Study Sec¬ 
tion. Bethesda, Md. (partially open), 

11-13 through 11-15-78_ 40921; 

9-13-78 

Radiation Research Grants Study Section, 
Hilton Head, S.C. (partially open), 11-13 

through 11-15-78 . 40921; 9-13-78 

Transplantation Biology and Immunology 
Committee. National Institute of Allergy 
and Infectious Diseases, Bethesda, Md. 
(partially open), 11-16-78-. 50744; 

10-31-78 

Vision Research Program Committee. Be¬ 


thesda, Md. (partially open), 

11-16-78.... 48018; 

10-18-78 


Office of the Secretary- 
President’s Committee on Mental Retarda¬ 
tion, Boston, Mass, (open), 11-17 and 

11-18-78. 49576; 10-24-78 

Secretary’s Advisory Committee on the 
Rights and Responsibilities of Women, 
Washington, D.C. (open), 11-16 and 
11-17-78.... 49057, 10-20-78 

INTERIOR DEPARTMENT 

Geological Survey- 

Water Data for Public Use Advisory Com¬ 
mittee. Salt Lake City, Utah (open), 
11-14 through 11-16-78...... 50509; 

10-30-78 

Land Management Bureau- 
Canon City Grazing Advisory Board, Canon 
City, Colorado, (open), 

11-17-78. 48083; 10-18-78 

Utah wilderness aspects, Delta, Cedar 
City, Castle Dale, and Salt Lake City, 
Utah (open), 11-14 through 
11-17-78.«... 49856; 10-25-78 

National Park Service— 

Voyageurs National Park, Duluth, Minn. 

(open) 11-18-78 . 47301; 10-13-78 

Voyageurs National Park, International 
Falls. Minn. (open). 11-13-78 ... 47301; 

10-13-78 

Voyageurs National Park, Orr, Minn, (open) 

11-14-78..... 47301; 10-13-78 

Voyageurs National Park, St Paul, Minn. 

(open), 11-17-78 . 47301; 10-13-78 

Voyageurs National Park, Rochester. 
Minn, (open), 11-16-78. 47301; 

10-13-78 

Voyageurs National Park, Virginia, Minn. 

(open), 11-15-78 . 47301; 10-13-78 

Western Regional Advisory Committee, 
San Francisco. Calif, (open), 11-17 and 
11-18-78. 46911; 10-11-78 

JUSTICE DEPARTMENT 

U.S. Circuit Judge Nominating Commission, 
District of Columbia Panel, Washington, 
D.C. (closed). 11-12-78. 43570; 

9-26-78 
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LABOR DEPARTMENT 

National Commission for Manpower Policy, 


Washington, DC. (open), 11- 
15-78. 47802; 10-17-78 


NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

NASA Advisory Council (NAC) Space and 
Terrestrial Applications Advisory Commit¬ 
tee (STACC), Washington, D C. (open), 
11-15 and 11-16-78.... 50511; 10-30-78 

NUCLEAR REGULATORY COMMISSION 

ACRS William H. Zimmer Nuclear Power 
Station, Unit 1, Cincinnati, Ohio (partially 
open), 11-15 and 11-16-78 . 42826; 

9- 21-78 

SMALL BUSINESS ADMINISTRATION 

Region V Advisory Council, Indianapolis, Ind. 
(open), 11-16-78 . 49873; 10-25-78 

(Originally published at 49599; 10-24-78| 

Region VI Advisory Council, New Orleans. 
La. (open). 11-15-78.... 47807; 10-17-78 

Region X Advisory Council Executive Board, 
Seattle, Wash, (open), 11-15-78.. 49873; 

10-25-78 

STATE DEPARTMENT 

Agency for International Development- 
Agricultural Development Joint Committee 
of the Board for International Food and 
Argicultural Development, Rosslyn. Va.. 
Washington, D.C., and St. Louis, Mo. 
(open), 11-13 through 11-16-78 49874; 

10-25-78 

Office of the Secretary— 

Fine Arts Committee, Washington, D.C. 

(open), 11-13-78 . 47339; 10-13-78 

Shipping Coordinating Committee, Sub¬ 
committee on Safety of Life at Sea, 
Washington, D.C. (open), 

11-16-78 . 49874; 10-25-78 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

Chemical Transportation Advisory Commit¬ 
tee. Washington, D.C. (open), 

11-14-78 . 47039; 10-12-78 

Chemical Transportation Advisory Commit¬ 
tee, Washington. D.C. (open), 
11-15-78 . 48752; 10-19-78 

Federal Aviation Administration- 
Radio Technical Commission for Aeronau¬ 
tics (RTCA) Executive Committee, 
Arlington, Va. (open), 11-15-78 49387; 

10-23-78 

National Highway Traffic Safety Administra¬ 
tion- 

National Highway Safety Advisory Commit¬ 
tee, Washington, D.C. (open), 11-15 and 
11-16-78 . 50530; 10-30-78 

Office of the Secretary- 
National Energy Transportation Study, 
Boston. Mass, (open), 11-13-78 49516; 

10- 23-78 

VETERANS ADMINISTRATION 

Central Office Education and Training Re¬ 
view Panel. Washington, D.C. (open), 
11-14-78 . 47633; 10-16-78 

Veterans Administration Wage Committee, 
Washington, D.C. (closed), 
11-16-78 . 40584; 9-12-78 


Next Week’s Public Hearings 


CIVIL RIGHTS COMMISSION 

Legal developments constituting a denial of 
equal protection of the laws under the 
Constitution, Washington, D.C., 
11-14-78 . 47224; 10-13-78 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Adminis¬ 
tration- 

Advisory Committee on Federal Policy on 
Industrial Innovation Advisory Subcom¬ 
mittee on Patents and Information, 
Washington, D.C. (open), 

11-16-78 . 50011; 10-26-78 

Preliminary fishery management plan for 
Pacific billfishes and sharks. Saipan. 
Northern Mariana Islands and Agana. 
Guam, 11-13 and 11-14-78 . 49024; 

10-20-78 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Remote service facilities; revision of proce¬ 
dures; comments by 11-13-78 . 46976; 

10-12-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Education Office- 

Health Education Assistance Loan Pro¬ 
gram; interim regulations. Philadelphia, 
Pa.. 11-17-78 . 34320; 8-3-78 

Health Resources Administration- 
Grants for predoctoral, graduate, and 
faculty development educational pro¬ 
grams in family medicine, Chicago, III., 
11-16 and 11-17-78 47698; 10-16-78 

INTERNATIONAL JOINT COMMISSION 

Pollution of the Great Lakes By Land Use 

Rosemont, III., 11-13-78 . 49371; 

10-23-78 

Duluth, Minn., 11-15-78 49371; 10-23-78 
Sheboygan, Wise., 11-14-78 . 49371; 

10-23-78 

Thunder Bay. Ontario, 11-16-78 .. 49371; 

10-23-78 

MANAGEMENT AND BUDGET OFFICE 

Federal Procurement Policy Office— 
Organizational conflicts of interest; policy. 
Washington, D.C., 11-17-78 . 47480; 

10-13-78 

TRANSPORTATION DEPARTMENT 

Federal Highway Administration- 
Hours of service of truck and bus drivers; 
proposed revision to Federal motor car¬ 
rier safety regulations, Washington, 
D.C., 11-13 through 11-17-78.. 38609; 

8- 29-78 

Federal Railroad Administration- 
Freight cars; periodic inspection, Washing¬ 
ton. D.C.. 11-14-78 .... 45414; 10-2-78 
General safety inquiry, Washington, D C., 
11-15 and 11-16-78 .. 45905; 10-4-78 
(Originally published at 43 FR 43339, 

9- 25-78) 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today s List or 
Public Laws. [Last Listing: Nov. 7, 1978] 


Documents Relating to Federal Grants 
Programs 


This is a list of documents relating to Fed¬ 
eral grants programs which were published 
in the Federal Register during the previous 
week. 

Rules Going Into Effect: 

HEW/PHS—Grants for emergency medical 
service systems; effective 

11-3-78. 51532; 11-3-78 

HUD-Urban development action grants; mini¬ 
mal standards of physical and economic 
distress; effective 10-30-78; comments 

by 11-29-78 . 50668; 10-30-78 

Urban development action grants; report¬ 
ing requirements, effective 10-30-78; 

comments by 11 -29-79 . 50669; 

10-30-78 

Deadlines for Comments on Proposed 
Rules: 

HEW/OE—Strengthening Developing Institu¬ 
tions program; program administration; 
comments by 1-2-79; hearings in various 
cities in November and December 

1978. 51260; 11-2-78 

Applications Deadlines: 

ACTION—Competitive national VISTA 
grants; availability of grant application kit, 

11-13-78; apply by 1-12-79. 50488; 

10-30-78 

HEW/HRA—Health careers opportunity pro¬ 
gram; applications by 1-5-79. 50741; 

10-31-78 

Start-up assistance; grants to new schools 
of medicine; applications by 

11- 20-78. 50741; 10-31-78 

OE—Ethnic Heritage Studies Program; 

Fiscal Year 1979 grants; apply by 

1 -5-79. 51144; 11-2-78 

Meetings: 

HEW/NIH—General Clinical Research Cen¬ 
ters Committee, Division of Research 
Resources, Bethesda. Md. (partially 

open), 12-7 and 12-8-78 . 50743; 

10-25-78 

Mental Retardation Research Committee 
National Institute of Child Health and 
Human Development, Bethesda. Md. 
(partially open). 12-11 through 

12- 13-78. 50743; 10-31-78 

National Diabetes Advisory Board. Wash¬ 
ington, D.C. (open), 11-7 and 11-8-78. 

12-12 and 12-13-78 (2 docu¬ 
ments). 50970; 11-1-78 

Nfah—N ational Council on the Humanities 
Advisory Committee, Washington, D.C. 
(partially open), 11-16 and 
11-17-78. 50974; 11-1-78 


xii 
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REMINDERS—Continued 


Other items of interest: 

Commerce—Renewal of Sea Grant Review 
Panel, revised charter filed with Con¬ 
gress . 50489; 10-30-78 

HEW/OE-Indian Education Program; deci¬ 
sion to develop regulations . 51432; 

11-3-78 

National Direct Student Loan, College 
Work-Study, and Supplemental Educa¬ 
tional Opportunity Grants Programs; list 
of need analysis systems for academic 

year 1979-80 . 50970; 11-1-78 

Preschool Partnership Program; decision 
to develop regulations 51432; 11-3-78 


Program for the gifted and talented; intent 
to make technical changes. 51431; 

11-3-78 

Justice/LEA A—Fiscal Year 1979 guide for 
discretionary grant programs; response to 
public comment; issuance. 51467; 

11-3-78 

LSC—Grants and contracts; consideration of 
application submitted by Southern Tier Le¬ 
gal Services in Corning. N.Y. 50510; 

10-30-78 

USDA/FMHA—Fiscal year 1979 loan and 
grant allocations for each state .... 50930; 

11-1-78 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 
codified in the Code of Federol Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-02-M] 

Title 7—Agriculture 

CHAPTER I—AGRICULTURAL MAR¬ 
KETING SERVICE 1 (STANDARDS, 
INSPECTIONS, AND MARKETING 
PRACTICES), DEPARTMENT OF AG¬ 
RICULTURE 

PART 26—GRAIN STANDARDS 

Fees for Certain Grain Inspection and 
Weighing Services 

AGENCY: Federal Grain Inspection 
Service (FGIS), USD A. 

ACTION: Final rulemaking. 

SUMMARY: This amendment reduces 
the fees for weighing services and or- 
ginal inspection of grain in barges, 
ships, and bins performed by the 
FGIS in the United States. During 
fiscal year 1978, retained earnings 
were accumulated more repidly than 
previously estimated. The changes are 
expected to generate income adequate 
for fiscal year 1979 operating costs 
plus maintaining a nominal operating 
reserve. 

DATES: The changes in fees become 
effective December 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Leslie E. Malone, Assistant Deputy 
Administrator, Program Operations 
(Staff), Federal Grain Inspection 
Service. U.S. Department of Agricul¬ 
ture, 1400 Independence Avenue 
SW.. Room 1627, Washington. D.C. 
20250. 202-447-9166. 

SUPPLEMENTARY INFORMATION: 
Pursuant to the authority in sections 7 
and 7A of the U.S. Grain Standards 
Act, as amended, (7 U.S.C. 71 et. seq.) 
(hereinafter cited as the Act). The 
Federal Grain Inspection Service 
(FGIS) is amending § 26.71(a) of the 
regulations (7 CFR 26.71(a)) under the 
Act to reduce the fees for certain grain 
inspection and weighing services per¬ 
formed in the United States by repre¬ 
sentatives of the Administrator of 
FGIS. 

Sections 7(j) and 7A(1) of the Act (7 
U.S.C. 79(j) and 79a(l)) authorizes the 
charging and collection of fees for the 
inspection and weighing of grain and 
related services performed by repre¬ 
sentatives of the Administrator of 


'Includes matters within the responsibili¬ 
ty of the Federal Grain Inspection Service. 


FGIS. Further, the Act provides that 
the fees shall be reasonable to cover 
the estimated costs to the FGIS inci¬ 
dent to the performance of the serv¬ 
ices. 

FGIS fees for services performed by 
its representatives in the United 
States were published in the Federal 
Register of December 8, 1977 (42 FR 
61987-61991). In publishing the fees, it 
was indicated that further evaluations 
of the fees would be made and adjust¬ 
ed as necessary. 

During fiscal year 1978, retained 
earnings were accumulated more rap¬ 
idly than previously estimated. Previ¬ 
ous estimates were based on expected 
employment levels, and estimated 
costs and revenues. As a result, a 
nominal operating reserve has now 
been established. Therefore, fees for 
the original inspection of grain in 
barges, ships, and bins performed by 
representatives of the Administrator 
of FGIS in the United States are being 
reduced by 12.5 percent. Also, all 
hourly rates for weighing services per¬ 
formed by representatives of the FGIS 
in the United States are being reduced 
by 20 percent. 

The changes in fees are based on es¬ 
timated income and expenses for fiscal 
year 1979, including the cost of a Fed¬ 
eral pay increase which became effec¬ 
tive on October 8. 1978. The changes 
are expected to generate income ade¬ 
quate for fiscal year 1979 operating 
costs plus maintaining a nominal oper¬ 
ating reserve. The changes will not 
affect the FGIS original inspection 


fees for trucks and railcars or rein¬ 
spection or appeal inspections in the 
United States or the fees for inspec¬ 
tion and weighing services in Canada. 

Further evaluations are being made 
with regard to other aspects of the fee 
schedule including the feasibility of 
unit and hourly fees for inspection 
services and the assessment of standby 
time at export locations where FGIS 
inspection services are performed on a 
routine basis. These evaluations are 
expected to be completed by the end 
of 1978. 

The costs to the FGIS of providing 
the services for which the fees are pre¬ 
scribed are matters known only to the 
FGIS and the collection of fees for 
such services is prescribed by law. 

Therefore, it is found upon good 
cause that publication of a notice of 
proposed rulemaking and other public 
procedures on the changes in the pro¬ 
visions of § 26.71(a) of the regulations 
are impractical and unnecessary and 
good cause is found for making these 
changes effective December 3. 1978. 

Accordingly, pursuant to sections 
7(j) and 7A(1), (7 U.S.C. 79(j) and 
79a(l)) of the United States Grain 
Standards Act, as amended, § 26.71(a) 
of the regulations (7 CFR 26.71(a)) 
under the Act are hereby amended or 
restated to read as follows: 

§ 26.71 Fees for official services per¬ 
formed by the Service. 

(a) The fees shown in schedules A 
and B apply to official grain inspec¬ 
tion and weighing services performed 
by the Service in the United States 
and Canada. 


Schedule A .—Fees for Official Inspection and Weighing Services Performed by the Service 

in the United States 1 

Table 1 


Inspection services (bulk or racked grain) 


Original Reinspection 
inspection or appeal 
service inspection 
service * * 


(1) Official sample-lot inspection service <white certificate): 

(i) For official grade and official factor determinations: 

(A) Based on official sample (fee includes cost of sampling): 

(1) Truck or trailer (per truck or trailer or part truck or part trailer).... 

<2> Boxcar (per car or port car).............. 

(3) Hopper car (per car or part car)........ 

(4) Barge (per 1,000 bushels or fraction thereof).„. 

(5) Ship. bin. and all other lots of grain (per 1.000 bushels or fraction 

(B) Based on official file sample (any lot or part lot. per sample). 

(ii> For official factor or official criteria determinations: 

(A) Based on sample used for official grade and official factor determina¬ 
tions: 

(1) Factor determinations (per factor).... 

(2) Protein test (per sample)....... 

(B) Based on new sample (any lot or part lot)..... 

(2) Special inspection services (sampling, stowage examination, testing of inspec¬ 

tion equipment, demonstrating official inspection functions, furnishing stand¬ 
ard illustrations, and related services) (per man-hour per Service representa¬ 
tive)*^.. . .......... 


*6.50 

*16.00 

10.00 

19.60 

13.50 

23.80 

2.50 

3.50 

2.50 

3.50 

(♦) 

13.50 

4.20 

5.45 

3.35 

4.35 

(*> 

<*> 

16.80 

21.80 
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Schedule A .—Fees for Official inspection and Weighing Services Performed by the Service 

in the United Stales ' 

Table 1 -Continued 


Inspection services (bulk or sacked grain) 


Original Reinspectton 
inspection or Appeal 
service inspection 
service ** 


(3) Warehousemen's sample-lot inspection service (yellow certificate) or submit¬ 
ted sample inspection service (pink certificate): 

(1)For official grade and official factor determinations (per sample).- 

(il) For official factor or official criteria determinations: 

(A) Factor determinations (per factor)---- 

<B) Protein test (per sample)........-.-. 

M» Mintmum fee per service request (applicable when the request for service is 
cancelled after the Service representativets) arrive at Ihe point of service— 
fee does not include standby): 

(1) Grain in trucks, trailers, boxcars, or hopper cars..... 

<ii> All other lots of grain and special services (per service representative) 

(5) Standby (per man-hour per Service representative)*-—-- 

(6) Extra copies of certificates (per cow)—----- 


5.50 13.50 

4.20 5.45 

3.35 4.3S 


(*) <’> 

33.60 43.60 

16.80 21.80 

2.50 2.50 


Note.—T he footnotes for table 1 are shown at the end of tabic 2. 

Table .2 


Official weighing aerviees 


Weighing services (bulk or 
sacked grain) 


fl ) Official weighing or 
supervision of weighing 
services (per man hour per 
Service representatives)....,. 

(2) Special weighing services 

(stowage examination, 
testing of weighing 
equipment, checkweighing 
sacked grain, cheek loading 
sacked grain, 
demonstrating official 
weighing functions, and 
related services) (per man¬ 
hour per Serv ice 
representative )* .. 

(3) Minimum fee per sendee 

request (applicable only 
when request is cancelled 
after Sendee 
representative arrives at 
point of sendee—fee does 
not include standby) (per 
Service representative. 

(4) Standby (per man-hour 
per Service representative* 

(5) Carrier condition and/or 

scale record report (not 
available as a single 
service)... 

(6) Extra copies of 

certificates (per copy).. 



Specified inspection point 


Noninspection point 

Contract service 

NonconLract service 

Contract service 

Regular 

workday 

Nonregular 

workday 

Regular 

workday 

Nonregular 

workday 

Regular 

workday 

Nonregular 

workday 

$11.20 

$14,40 

$12.80 

$16.00 

$11.20 

$14.40 


11.20 

14.40 

12.80 

16.00 

11.20 

14.40 

(•) 

14.40 

12.80 

16.00 

(*> 

14.40 

**) 

14.40 

12.80 

1680 

<*) 

14.40 

(•) 

<•) 

5.00 

*.00 

<•) 

<*) 

2.50 

2.50 

2.50 

2.50 

2.50 

2.50 


•The fees include the cost of performing official inspection and official weighing or supervision of 
weighing functions by Service representatives. For incidental costs Included In the fees, and fees In addition 
to the unit and the hourly fees.oee § 26.72. pars, (a) and (b>. 

* If It Is found that there was a material error in the inspection from which a mnspection. a field 
appeal inspection, or a Board appeal inspection is taken, the specified reinspection, field appeal inspection, 
or Board appeal inspection fee shall not be assessed. (But set* $26.72(b) for fees that are assessed in all in¬ 
stances.) 

* Board appeal inspections are based on file samples. The fee for Board appeal inspection service shall 
be S34 per sample. 

♦Not applicable. 

Same fees as in (lMitxA). plus applicable sampling charge—see (2). 

•Only one inspection fee or one weighing fee. as applicable, will be charged for these services whether 
performed singly or concurrently. 

♦The unit fee. 

•For applioatlon of fee for standby, see § 26.72(b). 

•No charge. 

(Sers. 8< j). 9(1). Pub. L. 94-582, 90 Stat. 2873. 2875. 2884 (7 UJS.C. 79(j). 79a(e)).) 


Dated: November 1. 1978. 


L. E. Malone, 

Acting Administrator . 


TFR Doc. 78-31471 Filed 11-7-78; 8:45 am] 
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Title 14—Aeronautics and Space 

CHAPTER IK—CIVIL AERONAUTICS 
BOARD 

SUBCHAPTER B—PROCEDURAL REGULATIONS 

[Regulation PR-183: Amendment No. 45] 

PART 302—RULES OR PRACTICE IN 
ECONOMIC PROCEEDINGS 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., November 2, L978. 

AGENCY: Civil Aeronautics Board. 
ACTION: Pinal rule. 

SUMMARY: The Board recently 
adopted rules to govern unused au¬ 
thority proceedings under the Airline 
Deregulation Act of 1978. This amend¬ 
ment of those rules simplifies the ap¬ 
plication requirements. The Board 
also takes this occasion to elaborate on 
the environmental implications of 
unused authority proceedings. 

DATES: Adopted: November 2. 1978. 
Effective: November 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mark Schwimmer. Civil Aeronautics 
Board. Office of the General Coun¬ 
sel, 1825 Connecticut Avenue NW„ 
Washington. D.C. 20428. 202 673- 
5442. 

SUPPLEMENTARY INFORMATION: 
The Airline Deregulation Act of 1978. 
Pub. L. 95-504, added a new section 
401(d)(5) to the Federal Aviation Act 
of 1958. concerning unused nonstop 
route authority. This provision 
became effective on October 24. 1978. 
Anticipating a large number of appli¬ 
cations for new certificates under sec¬ 
tion 401(d)(5), we adopted PR-180 on 
October 18.' That amendment added a 
new subpart R governing unused au¬ 
thority proceedings to pftrt 302 of the 
procedural regulations (14 CFR Part 
302). effective immediately. 

The second sentence of 
§ 302.1805(c)(4) of subparl R requires 
an application for new authority along 
a dormant route to include copies of 


RULES AND REGULATIONS 

the relevant portions of the Official 
Airline Guide (OAG) necessary to 
demonstrate that the incumbent carri¬ 
er’s authority has in fact been unused. 
In connection with General Account¬ 
ing Office review under the Federal 
Reports Act. 44 U.S.C. 3512, of the 
new rule’s requirements for submis¬ 
sion of information, several carriers 
objected to this aspect of paragraph 
(c)(4) as unnecessarily burdensome, 
particularly in view of the general re¬ 
quirement of §302.3(0 that applica¬ 
tions be submitted in 20 copies. Upon 
reflection, we agree. Therefore, we are 
amending subpart R to permit applica¬ 
tions to contain simple citations, by 
publication date and page number, of 
the relevant portions of the OAG. in¬ 
stead of copies of the actual pages. Ap¬ 
plicants will not be prejudiced by exer¬ 
cising this option. This amendment 
should substantially reduce the size of 
applications, and hence the burden of 
preparing them. There is no change in 
the 20-copy requirement, however. 

Because of the need to obtain speedy 
GAO clearance of subpart R, we find 
that notice and public procedure on 
this amendment are impracticable and 
contrary to the public interest. Since 
the amendment relieves a restriction 
and creates no additional burden, we 
also find that an immediate effective 
date is in the public interest. Finally, 
we will give the amendment retroac¬ 
tive effect by not rejecting any appli¬ 
cations already filed for failure to in¬ 
clude copies of actual OAG pages. 

Section 302.1811 of subpart R elimi¬ 
nates the need for applicants for 
unused authority to file the environ¬ 
mental evaluations and energy infor¬ 
mation usually required by 14 CFR 
312.12 and 313.5. Although we are not 
amending §302.1811. we would like to 
take this opportunity to elaborate on 
the environmental implications of 
unused authority proceedings. 

There are three types of actions Lhe 
Board may take in these proceedings. 
First, there are those cases in which 
an applicant asks to serve a market 
that receives no round-trip nonstop 
service or receives such service from 


43 FR 49529. Oct. 24, 1978. 
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only one carrier. In these cases Con¬ 
gress has directed the Board to certifi¬ 
cate the first applicant that certifies 
that it complies with FAA regulations 
and is able to comply with Board regu¬ 
lations. Because the Board is given no 
discretion in these cases, granting cer¬ 
tificates in these markets under sec¬ 
tion 401(d) (5) (A) or (5)(B) cannot be 
construed as a major Federal action 
within the meaning of section 
102(2)CC) of the National Environmen¬ 
tal Policy Act of 1969 (NEPA). It is 
therefore unnecessary to determine 
whether granting these certificates 
will have a significant impact on the 
quality of the human environment, as 
NEPA requires when a major Federal 
action is being considered. 

The second type of action the Board 
may take in an unused authority pro¬ 
ceeding is to grant a certificate, under 
section 401(d) (5)CD) or (5)(E), in a 
market that receives round-trip non¬ 
stop service from at least two carriers. 
In these cases, there are already at 
least three carriers authorized to serve 
the market. These are therefore situa¬ 
tions in which there is a high level of 
service and potential for competition 
even before certification of the new 
carrier. The addition of a single new 
carrier in these markets is thus likely 
to have little effect on the amount of 
service provided. This is especially 
true because these are markets in 
which at least one incumbent carrier 
has determined that there is not 
enough demand to support service by 
it. Normally, therefore, granting au¬ 
thority in these markets would not sig¬ 
nificantly affect the quality of the en¬ 
vironment. 

Finally, the Board is directed by sec¬ 
tion 401(d)(5)(J) to suspend all dor¬ 
mant authority in markets receiving 
round-trip nonstop service from not 
more than one carrier unless it finds 
that suspension is not ncessary to en¬ 
courage continued service by the 
newly authorized carrier. Suspending 
a certificate that has not been used by 
its holder may have some effect on the 
level of service received by the market, 
but the impact of such an action is 
likely to be insignificant. This is espe¬ 
cially true in Lhe long run. as econom- 
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ic pressures adjust the amount of serv¬ 
ice provided to the level that the 
market demands. Similarly, a decision 
not to suspend dormant authority is 
not likely to have a significant impact 
on the level of service provided, since 
there would be even less reason for 
the inactive carrier or carriers to 
reenter the market after a new com¬ 
petitor is introduced. 

We therefore conclude that ordinari¬ 
ly none of the actions we might take 
in unused authority proceedings would 
constitute major Federal actions sig¬ 
nificantly affecting the quality of the 
human environment. Having made 
this finding, we believe that the envi¬ 
ronmental evaluations and energy in¬ 
formation normally required of route 
applicants would impose an undue 
burden on applicants in these cases. 
However, if unusual circumstances 
exist, our staff will prepare an analysis 
of the environmental and energy im¬ 
plications in particular cases. 

Accordingly, the Civil Aeronautics 
Board amends part 302 of its Proce¬ 
dural Regulations. Rules of Practice in 
Economic Proceedings (14 CFR Part 
302). as follows: 

In Subpart R—Rules Applicable to 
Unused Authority Proceedings, 
§302.1805 is amended by revising the 
second sentence of paragraph (c)(4). so 
that it reads: 

§302.1805 Contents of applications. 


(c) • • • 

(4) For each carrier named in para¬ 
graph (c)(3) of this section, the dates 
of below-minimum service during the 
time described in paragraph (c)(1) 
upon which the application is based. 
The application shall include citations 
by publication date and page number, 
or a copy, of the relevant portions of 
the Official Airline Guide necessary to 
demonstrate that the carrier has not 
provided the minimum level of service. 
The absence from the Official Airline 
Guide of a listing for any service shall 
create a rebuttable presumption that 
the service was not provided. 


(Secs. 204 and 401 of the Federal Aviation 
Act of 1958. as amended, 72 Stat. 743, 754; 
14 U.S.C. 1324. 1371.) 

By the Civil Aeronautics Board: 

Phyllis T. Kaylor, 
Secretary. 

(FR Doc. 78-31508 Filed 11-7-78: 8:45 am) 


RULES AND REGULATIONS 
[1505-01-M] 

Title 17—Commodity and Securities 
Exchanges 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

(Release Nos. 33-5985. IC-10419, File No. 

S7-578) 

PART 230—GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933 

Advertising Rule Amended to Permit 
Notice of Certain Special Offerings 
to Mutual Fund Shareholders 

PART 231—INTERPRETATIVE RE- 
LEASES RELATING TO THE SECURI¬ 
TIES ACT OF 1933 AND GENERAL 
RULES AND REGULATIONS THERE¬ 
UNDER 

Prospectus Delivery Requirements in 
Special Offerings to Mutual Fund 
Shareholders 

PART 271—INTERPRETATIVE RE¬ 
LEASES RELATING TO THE INVEST¬ 
MENT COMPANY ACT OF 1940 
AND GENERAL RULES AND REGU¬ 
LATIONS THEREUNDER 

Sales Load Variation in Special Of¬ 
ferings to Permit Mutual Fund 
Shareholders to Purchase Addition¬ 
al Shares 

Correction 

FR Doc. 79-29098 which was pub¬ 
lished at page 47492 in the Federal 
Register for Monday. October 16, 
1978, contained an interpretative re¬ 
lease which will be reflected in the 
tables codified under 17 CFR Parts 
231 and 271. However, only a heading 
showing Part 230—which was also 
amended by that document—appeared 
at the top of FR Doc. 79-29098 as it 
was printed on page 47492. Therefore 
the headings for that document are 
corrected by adding headings for Parts 
231 and 271 to read as set forth above. 


[4810-22-M] 

Title 19—Customs Duties 

CHAPTER I—U.S. CUSTOMS SERVICE, 
DEPARTMENT OF THE TREASURY 


(T.D. 78-4111 

PART 153—ANTIDUMPING 

Clear Sheet Glass Weighing Over 28 
Ounces Per Square Foot From West 
Germany 

AGENCY: United States Treasury De¬ 
partment. 

ACTION: Revocation of Dumping 
Finding. 

SUMMARY: This notice is to inform 
the public that clear sheet glass 
weighing over 28 ounces per square 
foot from West Germany is no longer 
being sold to the United States at less 
than fair value under the Antidump¬ 
ing Act of 1921. In addition, the manu¬ 
facturers have given assurances that 
they have not been, and do not intend 
to resume, selling clear glass weighing 
over 28 ounces per square foot to the 
United States. This rule revokes the 
finding of dumping with respect to 
certain clear sheet glass from West 
Germany (T.D. 71-295). 

EFFECTIVE DATE: July 17. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Barbara J. Victor. Operations 
Officer, U.S. Customs Service, Office 
of Operations, Duty Assessment Di¬ 
vision, Technical Branch, 1301 Con¬ 
stitution Avenue NW., Washington, 
D.C. 20229, telephone 202-566-5492. 

SUPPLEMENTARY INFORMATION: 
On December 9. 1971, a finding of 
dumping with respect to clear sheet 
glass weighing over 28 ounces per 
square foot from West Germany was 
published in the Federal Register as 
Treasury Decision 71-295 (36 FR 

23360). A “Notice of Tentative Deter¬ 
mination to Modify or Revoke Dump¬ 
ing Finding” with respect to this mer¬ 
chandise from West Germany was 
published in the Federal Register of 
July 17. 1978 (43 FR 30635). 

Reasons for the tentative determina¬ 
tion were published in the above-men¬ 
tioned notice and interested persons 
were afforded an opportunity to pro¬ 
vide written submissions or request 
the opportunity to present oral views 
in connection therewith. 

No written submissions or requests 
having been received, I hereby deter¬ 
mine that, for the reasons stated in 
the “Notice of Tentative Determina¬ 
tion to Modify or Revoke Dumping 
Finding.” clear sheet glass weighing 
over 28 ounces per square foot from 
West Germany is not being, nor is 
likely to be, sold at less than fair 


FEDERAL REGISTER, VOL 43, NO. 217—WEDNESDAY, NOVEMBER 8, 1978 






value, and T.D. 71-295 is hereby re¬ 
voked. 

§153.16 [Amended 1 

Accordingly, § 153.46 of the Customs 
Regulations (19 CFR 153.46) is hereby 
amended by deleting from the column 
headed “Merchandise,** the words 
“Clear sheet glass weighing over 28 
ounces per square foot,” from the 
column headed “Country,** the words 
“West Germany,** and from the 
column headed “T.D.,** reference to 
T.D. 71-295. 

This notice is published pursuant to 
§ 153.44(d) of the Customs Regulations 
(19 CFR 153.44 (d». 

(Secs.. 201. 407. 42 Stat. 11. as amended. 18; 
19 U.S.C. 160. 173.) 

Dated: October 31. 1978. 

Robert H. Mundheim. 

General Counsel 
of the Treasury. 
IFR Doc. 78-31535 Filed 11-7-78: 8:45 am) 


[4310-02-M] 

Title 25—Indians 

CHAPTER I—BUREAU OF INDIAN AF¬ 
FAIRS, DEPARTMENT OF THE INTE¬ 
RIOR 

SUBCHAPTER E-EDUCATION 

PART 36—MAINTENANCE AND CON¬ 
TROL OF STUDENT RECORDS IN 
BUREAU SCHOOLS 

Administrative Regulations and 
Procedures 

October 26, 1978. 
AGENCY: Bureau of Indian Affairs. 
ACTION: Final regulations. 

SUMMARY: These regulations will 
govern the maintenance and control of 
student records in all educational in¬ 
stitutions under the jurisdiction of the 
Bureau of Indian Affairs, whether op¬ 
erated under contract or otherwise. 
The passage of the Privacy Act of 
1974. the Buckley Amendment, and 
the Education of All Handicapped 
Children Act all created the need for 
these regulations. 

DATE: These regulations will become 
effective November 8, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mary F. Asbill. Office of Indian Edu¬ 
cation Programs. I.E.R.C., Division 
of Continuing Education, telephone 
505-766-3351. Principal author 
David C. Young, O.I.E.P., I.E.R.C., 
Division of Evaluation. Research, 
and Development, telephone 505- 
766-3354, Albuquerque. N. Mex. 
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SUPPLEMENTARY INFORMATION: 
Recent enactments of Congress have 
reflected a strong legislative intent 
that Agencies of the Executive Branch 
of our Government take strong admin¬ 
istrative measures to protect the priva¬ 
cy of records kept on individuals. The 
enactments include (1) the Privacy Act 
of 1974 (Pub. L. 93-579), which con¬ 
tains special provisions restricting the 
Federal Government’s collection and 
use of information kept on individuals 
and which gives the individual greater 
rights over the access and control of 
such information; and (2) section 438 
of the General Education Provisions 
Act of 1974, as amended (Pub. L. 93- 
380), commonly referred to as the 
Buckley Amendment, which provides 
that no Office of Education funds 
shall be made available to any educa¬ 
tional agency or institution which 
denies parents and/or elegible stu¬ 
dents the right to inspect and review 
their educational records. The Buck- 
ley Amendment contains special provi¬ 
sions designed to protect the privacy 
rights of parents and students with re¬ 
spect to such records and to promote 
the maintenance of only such records 
as are accurate and essential; and (3) 
the Education of All Handicapped 
Children Act, commonly referred to as 
Pub. L. 94-142, which is pertinent to 
these regulations only with respect to 
those records maintained on handi¬ 
capped students enrolled In the 
Bureau of Indian Affairs school 
system. 

It is to insure that the spirit of these 
enactments reach all student records 
maintained by the Bureau of Indian 
Affairs, that these regulations are 
being promulgated. 

The authority for the Assistant Sec¬ 
retary to issue these regulations is 
contained under the Act of April 30, 
1908 (35 Stat. 72, 25 U.S.C. 295). Pub. 
L. 93-380, as amended, and (5 U.S.C. 
301) and sections 463 and 465 of the 
revised statutes (25 U.S.C. 2 and 9), 
and 230 DM 1 and 2. 

On September 26. 1977, the Bureau 
of Indian Affairs published a notice of 
intent to issue proposed rules and reg¬ 
ulations governing the maintenance 
and control of student records in 
Bureau schools. A draft of the pro¬ 
posed rules was included and the 
public was invited to submit comments 
by October 26. 1977. 

A total of eight written and two 
verbal comments were received. Of the 
eight written comments, four w r ere fa¬ 
vorable and required no revision. Each 
of the comments were carefully re¬ 
viewed and evaluated by a special 
Bureau of Indian Affairs Task Force 
which convened in Albuquerque. N. 
Mex.. on November 8 and 9. 1977. The 
Task Force was comprised of leading 
BIA educators from across the Nation. 
The Task Force decided that two of 
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the comments justified some minor re¬ 
visions as follows: 

The first of those two comments 
called attention to the possible lan¬ 
guage problems that could arise in sit¬ 
uations involving Native Americans 
who requested administrative hear¬ 
ings. and who had difficulty under¬ 
standing the English language. In 
order to remedy this problem, the 
Task Force decided to provide for the 
use of interpreters w'here necessary. 
The revised language appears under 
§ 36.12(b). 

The second comment called atten¬ 
tion to the fact that these regulations 
must be in harmony with the record¬ 
keeping requirements of the Educa¬ 
tion of All Handicapped Children Act. 
Accordingly, the Task Force reviewed 
the special requirements of the Educa¬ 
tion of All Handicapped Children Act 
with respect to student records to 
insure that no conflicts existed be¬ 
tween the Act and these regulations. 

As a result of that review, the Task 
Force determined that it was neces¬ 
sary to make the following additional 
revisions to these regulations so as to 
conform with this Act: 

(1) Under the definition of parent in 
25 CFR 36.2(d). it w'as deemed neces¬ 
sary to include the term “surrogate’’ 
as used in the Education of the Handi¬ 
capped Act. Accordingly, the following 
sentence w*as added to that section: 
“For purposes of the Education of All 
Handicapped Children Act. the term 
’parent’ also included a ‘surrogate’ as 
referred to in 20 U.S.C. 1415(b)(1)(B).** 

(2) The exception to “student rec¬ 
ords” as set forth under proposed rule 
25 CFR 36.2(e)(4) was in conflict with 
the Education of All Handicapped 
Children Act. because under that Act. 
it is mandatory that records main¬ 
tained by certain professionals relative 
to the precise nature of the handicap 
be accessible to the parent, in the 
event of a dispute as to the proper 
“evaluation’* of the student, and 
whether the special education and 
services to be provided to the student 
are adequate. Under that Act. parents 
have a right to challenge a school's 
“evaluation” of the handicapped child. 
It was noted that the language used in 
the Buckley Amendment under similar 
section 20 U.S.C. 1232g(a)(4)(B)(iv) 
was in harmony with the Education of 
AH Handicapped Children Act, be¬ 
cause it only excepted those records 
maintained by certain professionals on 
a student who is 18 years of age or 
older, or is attending an institution of 
post-secondary education. The Task 
Force, therefore, decided to revise the 
language under 25 CFR 36.2(e)(4) so 
as to conform with the precise lan¬ 
guage used in the Buckley Amend¬ 
ment, since such language would also 
conform with the special requirement 
of the Education of All Handicapped 
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Children Act. Accordingly, §36.2(0(4) 
now provides as follows: "records on a 
student who is eighteen years of age 
or older, or is attending an institution 
of post secondary education, which are 
made or maintained by a physician, 
psychiatrist, psychologist, or other 
recognized professional or paraprofes- 
sional acting in his professional or 
paraprofessional capacity, or assisting 
in that capacity, and which are made, 
maintained, or used only in connection 
with the provision of treatment to the 
student, and are not available to 
anyone other than persons providing 
such treatment, except that such rec¬ 
ords can be personally reviewed by a 
physician or other appropriate profes¬ 
sional of the student’s choice.” 

(3) Under 25 CFR 36.14(i), it was 
deemed necessary to include language 
that would permit the BIA to utilize 
professional social service organiza¬ 
tions and personnel in providing assist¬ 
ance to handicapped students in BIA 
schools, because such organizations 
often make their services available 
free of charge. Thus. § 36.14(i) as re¬ 
vised now reads as follows: "Indian 
groups, contractors, grantees, and pro¬ 
fessional social service organizations 
and personnel performing professional 
services, when necessary to carry out 
an official function authorized by the 
Bureau of Indian Affairs.” 

Title 25 of the Code of Federal Reg¬ 
ulations is amended by adding a new 
Part 36 to read as follows: 

Sec. 

36.1 Purpose and scope. 

36.2 Definitions. 

36.3 Student rights. 

36.4 Annual notification of rights. 

36.5 Access to records. 

36.6 Limitations on access. 

36.7 Access rights. 

36.8 Destruction of records. 

36.9 Procedures for granting access. 

36.10 Right to challenge. 

36.11 Informal proceedings. 

36.12 Right to a hearing. 

36.13 Right of appeal. 

36.14 Consent. 

36.15 Content of consent. 

36.16 Copy to be provided to parents or eli¬ 
gible students. 

36.17 Release of information for health or 
safety emergencies. 

36.18 Record of access. 

36.19 Transfer of information by third par¬ 
ties. 

36.20 Directory information. 

36.21 Standards for collection and mainte¬ 
nance of student records. 

36.22 Assuring integrity of records. 

36.23 Conduct of employees. 

Authority: 35 Stat. 72 (25 U.S.C. 295); 
Pub. L. 93-579. 88 Stat. 1896; Sec. 438. Pub. 
L 93-380, as amended; Pub. L 94-142. 

§ 36.1 Purpose and scope. 

This part contains the regulations of 
the Bureau of Indian Affairs, U.S. De¬ 
partment of the Interior, governing 
the maintenance, control, and accessi¬ 
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bility of student records. This part will 
apply to all educational institutions 
under the Jurisdiction of the Bureau 
of Indian Affairs, whether operated 
under contract or otherwise. 

§ 36.2 Definitions. 

As used in this part: 

(a) "Assistant Secretary” means the 
Assistant Secretary—Indian Affairs, 
Department of the Interior. 

(b) "Educational institution” means 
any institution operated under the ju¬ 
risdiction of the Bureau of Indian Af¬ 
fairs either directly or by contract, in¬ 
cluding, but not limited to, schools or 
dormitories from which Indian stu¬ 
dents attend public schools. 

(c) "Eligible student” means a stu¬ 
dent who has become 18 years of age 
or is attending an institution of post¬ 
secondary education. When a student 
becomes an "eligible student,” the per¬ 
mission required of and the rights 
given to the parents of the student 
shall thereafter only be required of 
and given to the student. 

(d) "Parent” means a natural parent, 
an adoptive parent, the legal guardian, 
or a legal custodian of a student. 
(Where the natural parents are un¬ 
available, a required wTitten parental 
consent may be obtained from the 
person who has assumed custody of 
the student.) For purposes of the Edu¬ 
cation of All Handicapped Children 
Act, the term "parent” also includes a 
"surrogate” as referred to in 20 U.S.C. 
1415(b)(1)(B). 

(e) "Student records” means those 
records, files, documents, and other 
materials which contain information 
directly related to a student and which 
are maintained by an educational in¬ 
stitution, or by a person acting for 
that institution. The term does not in¬ 
clude: 

(1) Records of any educational per¬ 
sonnel which are in the sole possession 
of the maker and which are not acces¬ 
sible or revealed to any other person 
except a substitute. 

(2) Records made and maintained in 
the normal course of business which 
relate exclusively to persons who are 
employed in an educational institution 
but do not attend that institution. 

(3) Directory information as given in 
§ 36.20. 

(4) Records on a student who is 18 
years of age or older, or is attending 
an institution of post-secondary educa¬ 
tion, which are made or maintained by 
a physician, psychiatrist, psychologist, 
or other recognized professional or 
paraprofessional acting in his profes¬ 
sional or paraprofessional capacity, or 
assisting in that capacity, and which 
are made, maintained, or used only in 
connection with the provision of treat¬ 
ment to the student, and are not avail¬ 
able to anyone other than persons pro¬ 
viding such treatment, except that 


such records can be personally re¬ 
viewed by a physician or other appro¬ 
priate professional of the student’s 
choice. 

§ 36.3 Student rights. 

The regulations in this part do not 
prevent educational institutions from 
giving noneligible students rights simi¬ 
lar to those given to parents and eligi¬ 
ble students. Educational institutions 
may do so at their discretion. 

§ 36.4 Annual notification of rights. 

(a) Each educational institution to 
which this part applies and which 
maintains records on students shall 
inform parents or eligible students of 
the rights given them by this part. 

(b) In meeting the requirement in 
paragraph (a) of this section the edu¬ 
cational institution shall give notice to 
parents and eligible students at least 
annually of the following: 

(1) The types of education records 
and information contained in them 
which are directly related to students 
and maintained by the institution. 

(2) The name and position of the of¬ 
ficial responsible for maintaining each 
type of record, the persons who have 
access to those records, and the pur¬ 
pose for which they have access. 

(3) The policies of the institution for 
reviewing and expunging those rec¬ 
ords. 

(4) The procedures established by 
the institution under § 36.5. 

(5) The procedures for challenging 
the content of education records in¬ 
cluding those in § 36.10. 

(6) The cost, if any. which will be 
charged to the parent or eligible stu¬ 
dent for reproducing copies of records 
under § 36.5. 

(7) The categories of information 
which the institution has designated 
as "directory information” under 
§ 36.20. 

(c) The notice given to a parent or 
eligible student under this section 
shall be in a language considered by 
the institution to be understandable 
by the parent-or eligible student. 

§ 36.5 Access to records. 

Educational institutions shall give 
parents of students or eligible stu¬ 
dents, who are or have been in attend¬ 
ance at the institutions, access to stu¬ 
dent records, except as stated in § 36.6. 

§ 36.6 Limitations on access. 

Educational institutions are not re¬ 
quired to make available to students 
the following materials: 

(a) Financial records of the parents 
of the student or any information con¬ 
tained in those records. 

(b) Confidential letters and state¬ 
ments of recommendations, which 
were placed in any student’s record 
prior to January 1. 1975. and which 
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are not used for purposes other than 
those for which they were specifically 
intended. 

(c) Those records listed in § 36.2(e) 
which are exempt from the definition 
of “student records.*’ 

§ 36.7 Access rights. 

The right of access specified in § 36.5 
shall include: 

(a) The right to obtain a list of the 
types of student records which are 
maintained by the institution. 

(b) The right to inspect and review 
the content of those records. 

(c) The right to obtain copies of 
those records, the cost, if any. not to 
exceed the actual cost to the educa¬ 
tional institution of reproducing the 
copies. 

(d) The right to a response from the 
institution to reasonable requests for 
explanations and interpretations of 
those records. 

(e) The right to an opportunity for a 
hearing to challenge the content of 
records. 

(f) If any material or document in 
the record of a student includes infor¬ 
mation on more than one student, the 
right to inspect and review only that 
portion of such material or document 
as relates to that particular student or 
to be informed of the specific informa¬ 
tion contained in such part of such 
materials. 

§ 36.8 Destruction of records. 

This part does not prevent educa¬ 
tional institutions from destroying any 
records, if not otherwise prevented by 
law\ However, access shall be granted 
under § 36.5 before destroying student 
records where the parent or eligible 
student has requested access. Only 
records w r hich are no longer relevant 
or necessary may be destroyed, subject 
to § 36.23(c). 

§ 36.9 Procedures for granting access. 

Each educational institution shall 
establish appropriate procedures for 
granting a request by parents for 
access to the records of their children, 
or by eligible students for access to 
their own records within a reasonable 
period of time. In no case shall access 
be withheld more than forty-five (45) 
days after the request has been made. 

§ 36.10 Right to challenge. 

Each educational institution shall 
give parents of students and eligible 
students, who are or have been in at¬ 
tendance at the institution, an oppor¬ 
tunity to challenge the content of the 
student’s records to: 

(a) Insure that the records are not 
inaccurate, misleading, or otherwise 
violating the privacy or other rights of 
students. 

(b) Provide an opportunity for cor¬ 
recting or deleting any inaccurate. 
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misleading, or otherwise inappropriate 
data in the record. 

(c) Insert into such records a written 
comment by the parents or eligible 
students pertaining to the content of 
such records. 

§36.11 Informal proceedings. 

Educational institutions may at¬ 
tempt to resolve differences with the 
parent of a student or the eligible stu¬ 
dent regarding the content of the stu¬ 
dent’s records through informal meet¬ 
ings and discussions with the parent or 
eligible student. 

§ 36.12 Right to a hearing. 

Upon the request of the educational 
institution, the parent, or eligible stu¬ 
dent, a hearing shall be conducted 
under the procedures adopted and 
published by the institution. Such pro¬ 
cedures shall include at least the fol¬ 
lowing elements: 

(a) The hearing shall be conducted 
and decided within a reasonable period 
of time following the request for the 
hearing. 

(b) The hearing shall be informal 
and a verbatim record of proceedings 
will not be required. Interpreters will 
be utilized when necessary. 

(c) The hearing shall be conducted 
by an institutional official or other 
party who does not have a direct inter¬ 
est in the outcome of the hearing. 

(d) The parents or eligible student 
shall be given a full and fair opportu¬ 
nity to present evidence relevant to 
the issues raised under § 36.10. 

(e) Within a reasonable period of 
time after the hearing ends, the hear¬ 
ing official shall make his recommen¬ 
dation in writing to the head of the 
educational institution. Within 20 
days after receipt of the recommenda¬ 
tion, the head of the institution shall 
issue his decision in writing to the 
parent or eligible student. 

§ 36.13 Right of appeal. 

If any parent or eligible student is 
adversely affected by the decision of 
the head of the institution, that party 
shall have appeal rights as given in 25 
CFR Part 2. However, each official de¬ 
cision shall be issued within 30 days 
from receipt of the appeal. 

§36.14 Consent. 

Educational institutions shall not 
permit access to or the release of stu¬ 
dent records or personally identifiable 
information contained in them, other 
than directory information of stu¬ 
dents. without the written consent of 
the parents or of an eligible student, 
to any party other than the following: 

(a) Local school officials, including 
teachers within the educational insti¬ 
tution, who have been determined by 
the institution to have legitimate edu¬ 
cational interests in the records. 
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(b) Officials of other schools or 
school systems at which a student is 
interested in enrolling. The student or 
parent must be notified of such re¬ 
lease except in cases involving Bureau 
of Indian Affairs schools. All Bureau 
of Indian Affairs schools are consid¬ 
ered to be components of one school 
system whether operated under con¬ 
tract or otherwise. 

(c) Persons having official involve¬ 
ment with a student's application for 
or grant of financial aid. 

(d) Parents of a dependent student 
as defined in section 152 of the Inter¬ 
nal Revenue Code of 1954. as amend¬ 
ed. 

(e) Accreditation agencies in order to 
carry out their accrediting functions. 

(f) U.S. Office of Education officials 
and other governmental education of¬ 
ficials when deemed necessary by the 
institution to carry out their official 
functions. 

(g) An education testing center or 
similar institution as a part of its vali¬ 
dation research which has been au¬ 
thorized by the school. 

(h) In an emergency, any person to 
whom the information is necessary in 
the discretion of the school’s adminis¬ 
tration in order to protect the stu¬ 
dent's health and safety, subject to 
§36.17. 

(i) Indian groups, contractors, gran¬ 
tees. professional social service organi¬ 
zations and personnel performing pro¬ 
fessional services, w'hen necessary to 
carry out an official function author¬ 
ized by the Bureau of Indian Affairs. 

(j) Pursuant to the order of a court 
of competent jurisdiction: however, 
the parent or eligible student must be 
notified of such order in advance of 
compliance therewith by the educa¬ 
tional institution. 

§ 36.15 Content of consent 

The consent of a parent or eligible 
student requested under this part for 
the release of student records shall be 
in writing, signed and dated by the 
person giving the consent. The con¬ 
sent shall include: 

(a) A specification of the records to 
be released. 

(b) The reasons for release. 

(c) The names of the parties to 
w hom the records will be released. 

§36.16 Copy to be provided to parents or 
eligible students. 

Where the consent of a parent or eli¬ 
gible student is required under this 
part for the release of student records, 
a copy of the records to be released 
shall be provided on request to: 

(a) The student’s parents or the eli¬ 
gible student. 

(b) The student who is not an eligi¬ 
ble student, if desired by the parents. 
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§36.17 Release of information for health 
or safety emergencies. 

(a) Educational institutions may re¬ 
lease information from student rec¬ 
ords to appropriate persons in an 
emergency if the information is neces¬ 
sary to protect the health or safety of 
a student or other person. The factors 
to be used in determining whether rec¬ 
ords may be released under this sec¬ 
tion include the following: 

(1) The seriousness of the threat to 
the health or safety of the student or 
other persons. 

(2) The need for those records to 
meet the emergency. 

(3) Whether the persons to whom 
the records are released are in a posi¬ 
tion to deal with the emergency. 

(4) The extent to which time is of 
the essence in dealing with the emer¬ 
gency. 

§36.18 Record of access. 

(a) Each educational institution 
shall maintain a record kept with the 
student records of each student, w'hich 
will indicate all parties other than 
those specified in §36.14 which have 
requested or obtained access to those 
records and which w ill indicate specifi¬ 
cally the legitimate interest that each 
party had in obtaining this informa¬ 
tion. 

<b) A record of access shall be availa¬ 
ble only to: 

(1) Parents or eligible students. 

(2) The school official and his or her 
assistants who are responsible for the 
custody of such records. 

(3) Persons or organizations author¬ 
ized in and under the conditions of 
§36.14. 

§ 36.Ill Transfer of information by third 
parties. 

(a) Educational institutions shall not 
release personal information on a stu¬ 
dent. except on the condition that the 
party to which the information is 
being transferred will not permit any 
other party to have access to the in¬ 
formation without the written consent 
of the parents or of the eligible stu¬ 
dents. 

(b) With any information released to 
a party under paragraph (a) of this 
section, educational institutions shall 
include a written statement which in¬ 
forms the party of the requirement in 
paragraph (a) of this section. 

§ 36.20 Directory information. 

(a) Any educational institution 
making public directory information 
shall make a reasonable effort to indi¬ 
vidually notify the parent or eligible 
student of the categories of informa¬ 
tion which it has designated as direc¬ 
tory information. The institution shall 
allow a reasonable period of time after 
notice has been given for a parent or 
eligible student to Inform the institu¬ 
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tion that any or all of the information 
designated should not be released 
without the prior consent of the 
parent or eligible student. 

(b) Directory information may in¬ 
clude the following: A student's name, 
address, telephone listing, date and 
place of birth, major field of study, 
participation in officially recognized 
activities and sports, weight and 
height of members of athletic teams, 
dates of attendance, degrees and 
awards received, and the most recent 
previous educational agency or institu¬ 
tion attended by the student, tribe, 
agency, area, name of parent, sex, and 
classification (grade). No other infor¬ 
mation may be included. Educational 
institutions have the right to limit the 
content of directory information. 

§ 36.21 Standards for collection and main¬ 
tenance of student records. 

(a) Records shall contain only infor¬ 
mation about an individual which is 
relevant and necessary to accomplish a 
purpose of the Bureau required to be 
accomplished by statute or Executive 
order of the President. 

(b) Student records which are used 
in making any determination about 
any student shall be maintained with 
such accuracy, relevance, timeliness, 
and completeness as is reasonably nec¬ 
essary to assure fairness to the stu¬ 
dent in making the determination. 

(c) Information which may be used 
in determining a student’s rights, 
benefits, and privileges under Federal 
programs shall be collected directly 
from the student or his parents, to the 
greatest extent practicable. In decid¬ 
ing whether collection of information 
from a parent or eligible student, as 
opposed to a third-party source is 
practicable, the following factors 
among others may be considered: 

(1) Whether the nature of the infor¬ 
mation sought is such that it can only 
be obtained from a third party. 

(2) Whether the cost of collecting 
the information from the parent or 
student is unreasonable, when com¬ 
pared with the cost of collecting it 
from a third party. 

(3) Whether there is a risk that in¬ 
formation collected from third parties, 
if inaccurate, could result in an ad¬ 
verse determination to the student 
concerned. 

(4) Whether the information, if sup¬ 
plied by the parent or student, would 
have to be verified by a third party. 

(5) Whether provisions can be made 
for verification by the parent of stu¬ 
dent of information collected from 
third parties. 

(d) Each individual parent or eligible 
student who is asked to supply infor¬ 
mation about himself which will be 
added to a system of student records 
shall be notified of the basis for re¬ 
questing the information, how it may 


be used, and w'hat the consequences, if 
any, are of not supplying the informa¬ 
tion. At a minimum, the notice to the 
parent or eligible student must state: 

(1) The authority (whether granted 
by statute or Executive order of the 
President) which authorizes request¬ 
ing the information and whether dis¬ 
closure of such information is manda¬ 
tory or voluntary. 

(2) The principle purpose or pur¬ 
poses for which the information Is in¬ 
tended to be used. 

(3) The routine uses which may be 
made of the information. 

(4) The effects, if any, of not provid¬ 
ing all or any part of the requested in¬ 
formation. 

(e) When information is collected on 
a standard form, the notice to the 
parent or eligible student shall be on 
the form or on a tear-off sheet at¬ 
tached to the form or on a separate 
sheet, whichever, is most practical. 

(f) When information is collected by 
an interviewer, the interviewer shall 
provide the parent or eligible student 
with a written notice which the indi¬ 
vidual may retain. If the interview' is 
conducted by telephone, however, the 
interviewer may summarize the notice 
for the individual and need not pro¬ 
vide a copy to the individual unless 
the individual requests that a copy be 
mailed to him. 

(g) A parent or eligible student may 
be asked to acknowledge, in writing, 
that he has been given the notice re¬ 
quired by this section. 

(h) No student records may be main¬ 
tained describing how any individual 
exercises rights guaranteed by the 
first amendment to the Constitution 
unless: 

(1) Expressly authorized by statute 
or by the individual about whom the 
student record is maintained; or 

(2) Pertinent to and within the scope 
of an authorized law enforcement ac- 

-tivity. 

§ 36.22 Assuring integrity of records. 

(a) Student records shall be main¬ 
tained with appropriate administra¬ 
tive. technical and physical safeguards 
to insure the security and confiden¬ 
tiality of records and to protect 
against any anticipated threats or haz¬ 
ards to their security or integrity 
which could result in substantial 
harm, embarrassment, inconvenience, 
or unfariness to any individual on 
whom information is maintained. 

(b) When maintained in manual 
form, student records shall be main¬ 
tained, at a minimum, subject to the 
following safeguards, or safeguards 
giving comparable protection: 

(1) Areas in which the student rec¬ 
ords are maintained or regularly used 
shall be posted with an appropriate 
w'aming, stating that access to the rec¬ 
ords is limited to authorized persons. 
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The warning shall also summarize the 
requirements of § 36.23 and state that 
employees may be subject to a crimi¬ 
nal penalty for the unauthorized dis¬ 
closure of student records. 

(2) During working hours, the area 
in which the student records are main¬ 
tained or regularly used shall be occu¬ 
pied by authorized personnel, or 
access to the student records shall be 
restricted by their storage in locked 
metal file cabinets or a locked room. 

(3) During non working hours, access 
to the student records shall be re¬ 
stricted by their storage in locked 
metal file cabinets or a locked room. 

(4) Where a locked room is the 
method of security provided for a 
system, the educational institution re¬ 
sponsible for the system shall, no later 
than December 31, 1978, supplement 
that security by: 

(i) Providing lockable file cabinets or 
containers for the student records, or 

(ii) Changing the lock or locks for 
the room so that they may not be 
opened with a master key. For the 
purpose of this paragraph, a master is 
a key which may be used to open 
rooms other than the room containing 
student records, unless those rooms 
are used by officials or employees au¬ 
thorized to have access to the student 
records. 

(c) When maintained in computer¬ 
ized form, student records shall be 
maintained, at a minimum, subject to 
safeguards based on those recommend¬ 
ed in the National Bureau of Stand¬ 
ards’ booklet, “Computer Security 
Guidelines for Implementing the Pri¬ 
vacy Act of 1974” (May 30. 1975). and 
any supplements to it, which are ade¬ 
quate and appropriate to assure the 
integrity of records in the system. 

(d) The education institution respon¬ 
sible for a system of student records 
shall be responsible for assuring that 
specific procedures are developed to 
assure that the student records in the 
system for which it is responsible are 
maintained with security meeting the 
regulations in this section. These pro¬ 
cedures shall be in writing and shall be 
posted or otherwise periodically 
brought to the attention of employees 
working with the student records con¬ 
tained in the system. 

§ 36.23 Conduct of employees. 

(a) Employees whose duties require 
handling of student records shall, at 
all times, take care to pfotect the in¬ 
tegrity. security, and confidentiality of 
these records. 

(b) No employee of the educational 
institution may disclose student rec¬ 
ords unless disclosure is permitted 
under §36.14 or made to the parent of 
the student or eligible student to 
whom the record pertains. 


(c) No employee of the educational 
institution may alter or destroy a stu¬ 
dent record, unless: 

(1) Alteration or destruction is prop¬ 
erly undertaken in the course of the 
employee’s regular duties, or 

(2) Alteration or destruction is re¬ 
quired by an authorized administra¬ 
tive decision or the decision of a court 
of competent jurisdiction. 

(d) The educational institution re¬ 
sponsible for a system of student rec¬ 
ords shall be responsible for assuring 
that employees with access to* the 
system are made aware of the require¬ 
ments of this section. 

Note.— It is hereby certified that the eco¬ 
nomic and inflationary impacts of this final 
regulation have been carefully evaluated in 
accordance with Executive Order 11821. 
The Assistant Secretary has determined 
that the provisions of Executive Order 
11821 do not apply. 

Forrest J. Gerard, 
Assistant Secretary , 
Indian Affairs. 
[FR Doc. 78-31529 Filed 11-7-78; 8:45 am] 
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Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 
SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A—INCOME TAX 

(T.D. 75701 

PART 6—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE BANK 
HOLDING COMPANY TAX ACT OF 
1976 

Elections Under the Bank Holding 
Company Tax Act of 1976 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Temporary regulations. 

SUMMARY: This document provides 
temporary regulations relating to elec¬ 
tions under the Bank Holding Compa¬ 
ny Tax Act of 1976. These regulations 
affect all bank holding companies and 
provide them with the guidance 
needed to comply with the law. 

DATE: The regulations apply to elec¬ 
tions to be made after September 30, 
1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Jack A. Levine of the Legislation and 
Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
NW., Washington, D.C. 20224, atten¬ 
tion: CC:LR:T, 202-566-3474. (not a 
toll-free call). 
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SUPPLEMENTARY INFORMATION: 

Background 

This document contains temporary 
regulations relating to elections by 
bank holding companies under sec¬ 
tions 1103(g), 1103(h), and 6158 of the 
Internal Revenue Code of 1954 as 
added by the Bank Holding Company 
Tax Act of 1976. A new part 6. Tempo¬ 
rary Income Tax Regulations under 
the Bank Holding Company Tax Act 
of 1976. is added by this document to 
title 26 of the Code of Federal Regula¬ 
tions. A notice of proposed rulemaking 
relating to divestitures of assets by 
bank holding companies will be pub¬ 
lished in the future. The notice will 
afford the public the opportunity to 
comment on the rules contained in 
these temporary regulations as well as 
on other rules relating to the divesti¬ 
tures of assets by bank holding compa¬ 
nies prior to their adoption as final 
regulations. 

Explanation of Provisions 

In general, the Bank Holding Com¬ 
pany Act Amendments of 1970 (12 
U.S.C 1841 et seq.) require a bank 
holding company to divest either its 
banking or nonbanking properties on 
or before December 31, 1980. However, 
the Act provides exemptions from this 
requirement for certain closely held 
bank holding companies and for prop¬ 
erty representing pre-June 30. 1968, 
activities. The Bank Holding Company 
Tax Act of 1976 provides relief from 
the tax burden resulting from the di¬ 
vestitures required under the amend¬ 
ments of 1970. The relief is available 
in two forms. First, the Bank Holding 
Company Tax Act provides that a 
bank holding company may distribute 
either bank or nonbank property to its 
shareholders or security holders with¬ 
out recognition of gain by either the 
shareholders or the security holders. 
Second, the Tax Act permits a bank 
holding company selling its bank or 
nonbank property to elect to pay the 
resulting income tax in installments 
over a 10-year period. The Tax Act 
also allows bank holding companies to 
elect to forego the exemptions pro¬ 
vided by the Bank Holding Company 
Tax Act so as to enable them to divest 
themselves of exempt property with¬ 
out incurring a tax burden. 

In order to receive the tax relief pro¬ 
vided by the Bank Holding Company 
Act, a bank holding company must be 
granted a certification by the Federal 
Reserve Board stating that the pend¬ 
ing sale or distribution is necessary or 
appropriate to effectuate section 4 or 
the policies of the Bank Holding Com¬ 
pany Act. The certification must be 
made before the sale of the distribu¬ 
tion. Where a bank holding company 
plans to elect to forgo the exemptions 
provided by the Bank Holding Compa- 
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ny Act, the Federal Reserve Board 
may grant it a certification that is con¬ 
ditioned upon the bank holding com¬ 
pany’s making the election. The regu¬ 
lations provide that both the certifica¬ 
tion and the election must be made 
prior to the sale or distribution in 
order for the bank holding company 
to receive the tax relief. 

The regulations also provide a for¬ 
mula for determining the tax attribut¬ 
able to sales with respect to which an 
election has been made to pay the re¬ 
sulting income tax in installments. 

Additionally, the regulations de¬ 
scribe the time and manner in which 
the elections permitted by the Bank 
Holding Company Tax Act are to be 
made and the scope of the elections. 

Drafting Information 

The principal author of this regula¬ 
tion was Jack A. Levine of the Legisla¬ 
tion and Regulations Division of the 
Office of Chief Counsel. Internal Rev¬ 
enue Service. However, personnel "from 
other offices of the Internal Revenue 
Service and Treasury Department par¬ 
ticipated in developing the regula¬ 
tions, both on matters of substance 
and style. 

Waiver of Procedural Requirements 
of Proposed Treasury Directive 

The bank holding companies affect¬ 
ed by this regulation are in need of im¬ 
mediate guidance in order to be able 
to comply with the Bank Holding 
Company Tax Act of 1976. For this 
reason, it has been determined by one 
of the undersigned. Jerome Kurtz, 
Commissioner of Internal Revenue, 
that it is impractical to follow the pro¬ 
cedures of paragraphs 8 through 13 of 
the proposed Treasury directive for 
regulatory reform (54 FR 22319). 

Adoption of Amendments to 
the Regulations 

Accordingly, a new part 6, Tempo¬ 
rary Income Tax Regulations under 
the Bank Holding Company Tax Act 
of 1976, is added to title 26 of the Code 
of Federal Regulations and the follow¬ 
ing temporary regulations are adopt¬ 
ed: 

§6.1 Election by a bank holding company 
to forego grandfather provision for all 
property representing pre-June 30. 
1968. activities. 

<a)/n general For purposes of sec¬ 
tions 1101 through 1103 and 6158 of 
the Code, a bank holding company 
may elect under section 1103(g) to 
have the determination of whether 
property is prohibited property or is 
property eligible to be distributed 
without recognition of gain under sec¬ 
tion 1101(b)(1) made under the Bank 
Holding Company Act (12 U.S.C. 1841 
et seq.) as if the Act did not contain 
the proviso of section 4(a)(2) thereof. 
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(b) Manner of making election. The 
election under section 1103(g) shall be 
made in a wxitten statement filed with 
the Federal Reserve Board indicating 
that by resolution of its board of direc¬ 
tors. the bank holding company is 
electing to apply the provisions of sec¬ 
tion 1103(g). In addition, the bank 
holding company shall indicate on its 
income tax return for each taxable 
year in which the election applies to a 
distribution or sale of property (in the 
manner specified in the Internal Reve¬ 
nue Service's instructions for the prep¬ 
aration of the return) that it has made 
the election under section 1103(g). 
The election shall be considered to be 
made on the date on which the writ¬ 
ten statement is received by the Feder¬ 
al Reserve Board. 

(c) Scope of election. The election 
under section 1103(g) applies to all de¬ 
terminations of whether property is 
prohibited property or is property eli¬ 
gible to be distributed without recogni¬ 
tion of gain under section 1101(b)(1). 

(d) Election ; binding effect An elec¬ 
tion made under section 1103(g) is ir¬ 
revocable. 

(e) Final certification. An election 
under section 1103(g) shall not apply 
unless the final certification referred 
to in section 1101(e) or section 
6158(c)(2), as the case may be, includes 
a certification by the Federal Reserve 
Board that the bank holding company 
has disposed of either all banking 
property or all nonbanking property 
(including property described in the 
proviso of section 4(a)(2) of the Bank 
Holding Company Act). 

<f) Conditional certification. A certi¬ 
fication by the Federal Reserve Board 
under section 1101 (a)(1)(B), 1101 

(b)(1)(B), 1101 (c)(2)(C). 1101 (c)(3)(C), 
or 6158(a) that is conditioned upon 
the bank holding company’s making 
an election under section 1103(g) shall 
not be considered to be made before 
the distribution or sale unless the cer¬ 
tification and the election are made 
before the distribution or sale. 

§ 6.2 Election by certain family-owned 
bank holding companies to divest all 
banking or nonbanking property. 

(a) In general For purposes of sec¬ 
tions 1101 through 1103 and 6158 of 
the Code, a bank holding company 
may elect under section 1103(h) to 
have the determination of whether 
property is prohibited property or is 
property eligible to be distributed 
without recognition of gain under sec¬ 
tion 1101(b)(1) made under the Bank 
Holding Company Act (12 U.S.C. 1841 
et seq.) as if the Act did not contain 
clause (ii) of section 4(c) thereof. 

(b) Manner of making election. The 
election under section 1103(h) shall be 
made in a written statement filed with 
the Federal Reserve Board indicating 
that by resolution of its board of direc¬ 


tors. the bank holding company is 
electing to apply, the provisions of sec¬ 
tion 1103(h). In addition, the bank 
holding company shall indicate on its 
income tax return for each taxable 
year in which the election applies to a 
distribution or sale of property (in the 
manner specified in the Internal Reve¬ 
nue Service’s instructions for the prep¬ 
aration of the return) that it has made 
the election under section 1103(h). 
The election shall be considered to be 
made on the date on which the writ¬ 
ten statement is received by the Feder¬ 
al Reserve Board. 

(c) Scope of election. The election 
under section 1103(h) applies to all de¬ 
terminations of whether property is 
prohibited property or is property eli¬ 
gible to be distributed without recogni¬ 
tion of gain under section 1101(b)(1). 

(d) Election; binding effect. An elec¬ 
tion made under section 1103(h) is ir¬ 
revocable. 

(e) Final certification. An election 
under section 1103(h) shall not apply 
unless the final certification referred 
to in section 1101(e) or section 
6158(c)(2), as the case may be. includes 
a certification by the Federal Reserve 
Board that the bank holding company 
has disposed of either all banking 
property or all nonbanking property. 

(f) Conditional certification. A certi¬ 

fication by the Federal Reserve Board 
under section 1101 (a)(1)(B). 1101 

(b) (1)(B), 1101 (c)(2)(C), 1101 (c)(3)(C). 
or 6158(a) that is conditioned upon 
the bank holding company’s making 
an election under section 1103(h) shall 
not be considered to be made before 
the distribution or sale unless the cer¬ 
tification and the election are made 
before the distribution or sale. 

§ 6.3 Election by a qualified bank holding 
corporation to pay in installment* the 
tax attributable to sales under the 
Bank Holding Company Act. 

(a) In general. Under section 6158(a) 
of the Code, a qualified bank holding 
corporation may elect to pay in install¬ 
ments the tax under chapter 1 of the 
Code attributable to the sale of bank 
property or prohibited property (as 
those terms are defined in section 
6158(f) (2) and (3)) if- 

(1) It meets the conditions described 
in paragraph (b) of this section, and 

(2) It files an election in accordance 
with the rules set forth in paragraph 

(c) of this section. 

(b) Conditions. (1) The sale of bank 
property or prohibited property must 
take place after July 7, 1970. 

(2) The Federal Reserve Board must 
certify before the sale of the bank 
property or prohibited property that 
the divestiture of such property is nec¬ 
essary or appropriate to effectuate 
section 4 or the policies of the Bank 
Holding Company Act (12 U.S.C. 1841 
et seq.). 
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(3) If bank property is sold, the 
qualified bank holding corporation (or 
a corporation having control of it or a 
subsidiary of it) must not have— 

(i) Previously elected to apply sec¬ 
tion 6158 to a sale of prohibited prop¬ 
erty. or 

(ii) Previously distributed prohibited 
property under section 1101(a). 

(4) If prohibited property is sold, the 
qualified bank holding corporation Cor 
a corporation having control of it or a 
subsidiary of it) must not have— 

(i) Previously elected to apply sec¬ 
tion 6158 to a sale of bank property, or 
<ii) Previously distributed bank prop¬ 
erty under section 1101(b). 

(5) The qualified bank holding corp¬ 
oration must not have elected to 
return the income from the sale under 
the installment provisions of section 
453. 

(c) Time and manner of making elec - 
lion. (1) Except as provided in para¬ 
graph (c)(2) of this section, a qualified 
bank holding corporation shall make 
the election under section 6158(a) by— 

(1) Attaching a statement to its 
income Lax return for the taxable year 
in which the prohibited property or 
bank property is sold showing the tax 
computation under paragraph (f) of 
this section and the amount of the in¬ 
stallment paid with the return, and 

(ii) Entering the amount of the in¬ 
stallment payment followed by the 
words ‘ computed under section 6158“ 
in the appropriate place on the tax 
return. 

(2) If the qualified bank holding 
corporation filed its income tax return 
for the year of sale before February 6, 
1979 (without electing under section 
6158(a)), then it shall make the elec¬ 
tion under section 6158(a) by attach¬ 
ing a statement to its claim for credit 
or refund (amended tax return) for its 
overpayment of income tax attributa¬ 
ble to the application of section 6158 
showing the tax computation under 
paragraph (f) of this section and en 
tering the amount of the credit or 
refund followed by the words “attrib¬ 
utable to the application of section 
6158“ in the appropriate place on the 
claim. In order for the election to be 
effective, the claim must be filed 
before the earlier of— 

(i) The expiration of the period of 
limitation for the filing of the claim, 
or 

(ii) February 6. 1979. 

(d) Scope of election. An election 
under section 6158 will apply only to 
the particular sale or sales of property 
with respect to which the election is 
being made. 

(e) Special rule for certifying sales. 
For purposes of section 6158(a) and 
paragraph (bx2) of this section, in the 
case of a sale which takes place after 
•July 7. 1970, and before January 1, 
1977. a certification by the Federal Re¬ 


serve Board shall be treated as made 
before the sale if application for such 
certification was made before January 
1. 1977. 

(f) Tax attributable to sales. The tax 
under chapter 1 of the Code attributa¬ 
ble to sales with respect to which an 
election under section 6158 has been 
made shall be the amount, if any, by 
w’hich the tax under chapter 1 on the 
taxable income of the qualified bank 
holding corporation (computed with¬ 
out regard to section 6153) for the tax¬ 
able year during which the sales occur 
exceeds the greater of— 

(1) The tax under chapter 1 for such 
year on the taxable income of the 
corporation exclusive of gains on sales 
of property with respect to which an 
election under section 6158 has been 
made, or 

(2) The tax under chapter 1 for such 
year on the taxable income of the 
corporation exclusive of gains and 
losses on all sales of the type of prop¬ 
erty (either bank property or prohibit¬ 
ed property) with respect to which an 
election under section 6158 has been 
made. 

There is a need for immediate guid¬ 
ance with respect to the provisions 
contained in this Treasury decision. 
For this reason, it is found impractica¬ 
ble to issue it with notice and public 
procedure under subsection (b) of sec¬ 
tion 553 of title 5 of the United States 
Code or subject to the effective date 
limitation of subsection (d) of that sec¬ 
tion. 

Tilts Treasury decision is issued under the 
authority contained in sections 1103 (g) and 
(h), 6158 (a) and 7805 of the Internal Reve¬ 
nue Code of 1954 (90 StaL 1511 and 1512 
and 68A Stat. 917; 26 U.S.C. 1103 (g) and 
(h). 6158 (a) and 7805). 

Jerome Kurtz, 
Commissioner of 
Internal Revenue. 

Approved: October 25. 1978. 

Donald C. Lurick. 

Assistant Secretary 
of the Treasury. 

IFR Doc. 78-31473 Filed 11-7-78; 8:45 ami 
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Title 40—Protection of Environment 

CHAPTER 1—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER C—AIR PROGRAMS 


(FRL 982-4] 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

Approval of Oklahoma Regulation 
No. 3 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This action approves re¬ 
visions to Oklahoma Regulation No. 3. 
Defining Terms Used in Oklahoma Air 
Pollution Control Regulations. The re¬ 
vision to Regulation No. 3 includes the 
addition of new terms and words, and 
changes to previously defined terms 
and words. Oklahoma’s definition of 
“Best Available Control Technology 
(BACT)“ is disapproved. This revision, 
which is a general update of Regula¬ 
tion No. 3, should allow a better inter¬ 
pretation. implementation, and admin¬ 
istration of Oklahoma’s air pollution 
control program. 

EFFECTIVE DATE: November 8. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Anita B. Turpin, Air Program 
Branch. Environmental Protection 
Agency. Region VI. Dallas. Tex. 
75270, 214-767-2742. 

SUPPLEMENTARY INFORMATION: 
On November 28. 1977, after adequate 
notice and public hearing, the Gover¬ 
nor of Oklahoma submitted revisions 
to Regulation No. 3. defining Terms 
Used in Oklahoma Air Pollution Con¬ 
trol Regulations. The revisions include 
amendments adopted by the state on 
June 2, 1974, and June 11. 1977. 

Part 52 of Chapter 1. Title 40 of the 
Code of Federal Regulations is amend¬ 
ed as follows: 

Subpart LL—Oklahoma 

1. In §52.1920. paragraph (c) is 
amended by adding a new paragraph 
(12) as follows: 

§52.1920 Identification of plan. 


(C) • • • 

(12) Revision to Oklahoma Regula¬ 
tion No. 3. Defining* Terms Used in 
Oklahoma Air Pollution Control Reg¬ 
ulations, were submitted by the Gover¬ 
nor on November 28, 1977. The revi¬ 
sions include amendments adopted by 
the State on June 2. 1974 and June 11. 
1977. (See § 52.1926(a).) 

2. Subpart LL is amended by adding 
§52.1926 as follows: 
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§52.1926 General requirements. 

(a) The definition of “Best Available 
Control Technology <BACT)“, as sub¬ 
mitted by the Governor on November 
28. 1977. is disapproved. 


• • • • • 

With the exception of the definition 
for “Best Available Control Technol¬ 
ogy (BACT)’\ revisions to Regulation 
No. 3 were proposed for approval in 
the Federal Register on June 26. 
1978. The definition of BACT was pro¬ 
posed for disapproval since it was not 
acceptable for determining control 
technology requirements or for the ad¬ 
ministration of New Source Perform¬ 
ance Standards. 

Interested persons were provided 30 
days in which to comment on EPA’s 
proposed action. No comments were 
received. No additional information 
was received which indicated that a 
change in the proposed action was 
warranted. 

Current Action 

• 

This action approves the new defini¬ 
tion of terms and words to Regulation 
No. 3 and the revision of existing 
terms and words, except the definition 
of “Best Available Control Technology 
(BACT)”. 

This notice of final rulemaking is 
issued under the authority of section 
110(a) of the Clean Air Act, as amend¬ 
ed. 42 U.S.C. 7410-(a). 

Dated: October 31. 1978. 

Douglas M. Costle, 
Administrator. 

[FR Doc. 78-31497 Filed 11-7-78: 8:45 ami 
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PART 65—DELAYED COMPLIANCE 
ORDERS 

Delayed Compliance Order for City 
of Cleveland, Cleveland, Ohio 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: By this rule, the Admin¬ 
istrator of EPA issues a delayed com¬ 
pliance Order to the city of Cleveland. 
The Order requires the city of Cleve¬ 
land to bring air emissions from its 
boilers at the Division Pumping Sta- 
tiion in Cleveland. Ohio, into compli¬ 
ance with certain regulations con¬ 
tained in the federally approved Ohio 
State Implementation Plan (SIP). The 


city of Cleveland’s compliance with 
the Order will preclude suits under 
the Federal enforcement and citizen 
suit provisions of the Clean Air Act for 
violations of the SIP regulations cov¬ 
ered in the Order. 

DATES: This Order takes effect on 
November 8. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Peter Kelly. Attorney, U.S. Environ¬ 
mental Protection Agency, Region V, 

230 South Dearborn Street, Chicago, 

Ill. 66604, telephone 312-353-2082. 

SUPPLEMENTARY INFORMATION: 

On May 31. 1978, the Acting Regional 
Administrator of EPA’s Region V 
Office published in the Federal Regis¬ 
ter (43 FR 23611) a notice setting out 
the provisions of a proposed Federal 
delayed compliance Order for the city 
of Cleveland. The notice asked for 
public comments and offered the op¬ 
portunity to request a public hearing 
on the proposed Order. 

Only the city of Cleveland submitted 
comments. No other comments and no 
request for a public hearing were re¬ 
ceived in response to the proposed 
notice. 

Therefore, a delayed compliance 
Order effective this date is issued to 
the city of Cleveland by the Adminis¬ 
trator of EPA pursuant to the authori¬ 
ty of section 113(d)(2) of the Clean Air 
Act, 42 U.S.C. 7413(d)(2). The Order 
places the city of Cleveland on a 
schedule to bring its boilers at the Di¬ 
vision Pumping Station, Cleveland, 
Ohio, into compliance as expeditiously 
as practicable with Ohio Regulation 
AP-3-11 and 40 CFR 52.1881 et seq., 
part of the Ohio State Implementa¬ 
tion Plan. The city of Cleveland is 
unable to immediately comply with 
these regulations. The Order also im¬ 
poses interim requirements which 
meet sections 113(d)(1)(C) and 
113(d)(7) of the Act, and emission 
monitoring and reporting require¬ 
ments. If the conditions of the Order 
are met, it will permit the city of 
Cleveland to delay compliance with 
the SIP regulations covered by the 
Order until July 1. 1979. 

Compliance with the Order by the 
city of Cleveland will preclude Federal 
enforcement action under section 113 
of the Act for violations of the SIP 
regulations covered by the Order. Citi¬ 


zen suits under section 304 of the Act 
to enforce against the source are simi¬ 
larly precluded. Enforcement may be 
intitated, however, for violations of 
the terms of the Order, and for viola¬ 
tions of the regulations covered by the 
Order which occurred before the 
Order w T as issued by EPA or after the 
Order is terminated. If the Adminis¬ 
trator determines that the city of 
Cleveland is in violation of a require¬ 
ment contained in the Order, one or 
more of the actions required by sec¬ 
tion 113(d)(9) of the Act will be initiat¬ 
ed. Publication of this notice of final 
rulemaking constitutes final Agency 
action for the purposes of judicial 
review under section 307(b) of the Act. 

The provisions of the Order will be 
summarized, as set forth below, in 40 
CFR 65. The provisions of 40 CFR 
Part 65 will be promulgated by EPA 
soon, and will contain the procedure 
for EPA’s issuance, approval, and dis¬ 
approval of an Order under section 
113(d) of the Act. In addition, Part 65 
will contain sections summarizing 
Orders issued, approved, and disap¬ 
proved by EPA. A prior notice propos¬ 
ing regulations for Part 65, published 
at 40 FR 149876 (April 2. 1975), will be 
withdrawn, and replaced by a notice 
promolgating these new regulations. 

EPA has determined that the Order 
shall be effective on November 8. 1978. 
because of the need to immediately 
place the city of Cleveland on a sched¬ 
ule for compliance with the Ohio 
State Implementation Plan. 

(42 U.S.C. 7413(d), 7601) 

Dated: October 30, 1978. 

Douglas M. Costle, 
Administrator. 

In consideration of the foregoing. 
Chapter I of Title 40 of the Code of 
Federal Regulations is amended as fol¬ 
lows: 

PART 65—DELAYED COMPLIANCE 
ORDERS 

1. By amending the table in §65.400 
to read as follows: 

By amending the table in § 65.400 by 
adding the following entry: 

§ 65.400 Federal delayed compliance 
Orders issued under Section 113(d) (1). 
(3). and (4) of the Act. 


Source 

Location Order No. 

Date of FR 
Proposal 

SIP regulation 
Involved 

Final 

compliance 

dale 

City of Cleveland. 

. Cleveland. Ohio.. EPA-5-78 A-8.... 

. May 31. 1978. 

AP-3-11 and 

July 1. 1979. 



40 CFR 
§52.1881 et 

seq. 



[FR Doc. 78-31354 Filed 11-7-78: 8:45 am) 
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[6560-01-50] 

fFRL 978-3J 

PART 65—DELAYED COMPLIANCE 
ORDERS 

Delayed Compliance Order for the 
Town of Washburn, Maine 

AGENCY: Environmental Protection 
Agency. 

ACTION: Pinal Rul* 

SUMMARY: The ' tministrator of 
EPA hereby issues * delayed Compli¬ 
ance Order to the n of Washburn, 
Nfaine. The Order it ires the town to 
bring air emissions r n its open burn¬ 
ing dump into comj ire vuth certain 
regulations contain- in the federally 
approved Maine Stm» implementation 
Plan (SIP). The t -.u > • of Washburn’s 
compliance with th Order will pre¬ 
clude suits under tin Federal enforce¬ 
ment and citizen su rovisions of the 
Clean Air Act for tuon(s) of the 
SIP regulations cov< i by the Order 
during the period Order is in 
effect. 

DATES: This rule ta -s effect on No¬ 
vember 8, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert O’Meara, engineer, 617- 

223-5610 or Mr. Wesley Marshall, at¬ 
torney, 617-223-5600 both at EPA. 

Region I, Room 2103, J.F.K. Federal 

Building, Boston, Mass. 02203. 

ADDRESSES: The Delayed Compli¬ 
ance Order, supporting material, and 
any comments received in response to 
a prior Federal Register notice pro¬ 
posing issuance of the Order are avail¬ 
able for public inspection and copying 
during normal business hours at: EPA, 
Region I, Room 2103, J.F.K. Federal 
Building, Boston, Mass. 02203. 

SUPPLEMENTARY INFORMATION: 
On July 5. 1978, the Regional Adminis¬ 
trator of EPA’s Region I Office pub¬ 
lished in the Federal Register, 43 FR 
29013, a notice setting out the provi¬ 
sions of a proposed delayed compli¬ 
ance order for the town of Washburn. 
Maine. The notice asked for public 
comments and offered the opportunity 
to request a public hearing on the pro¬ 
posed Order. No public comments or 
requests for a public hearing were re¬ 
ceived in response to the proposal 
notice. 

Therefore, a delayed compliance 
order effective this date is issued to 
the town of Washburn. Maine by the 
Administrator of EPA pursuant to the 
authority of section 113(d)(1) of the 
Clean Air Act. 42 U.S.C. 7413(d)(1). 
The Order places the town of Wash- 
bum. Maine on a schedule to bring its 
solid waste disposal system into com¬ 
pliance as expeditiously as practicable 


RULES AND REGULATIONS 

with § 100.2.2 of the Maine Depart¬ 
ment of Environmental Protection Air 
Pollution Control Regulations, a part 
of the federally approved Maine State 
Implementation Plan. The Order also 
imposes interim requirements which 
meet sections 113(d)(1)(C) and 
113(d)(7) of the act. and reporting re¬ 
quirements. Although section 
113(d)(C) of the act normally requires 
emission monitoring in an order, no 
reasonable system of emission moni¬ 
toring for the town of Washburn’s 
open burning dump site exists. If the 
conditions of the order are met, it will 
permit the town of Washburn to delay 
compliance with the SIP regulations 
covered by the order until July 1. 1979. 
The Town is unable to immediately 
comply with these regulations. 

EPA has determined that the order 
shall be effective November 8. 1978 be¬ 
cause of the need to immediately place 
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the town of Washburn, Maine on a 
schedule for compliance with the ap¬ 
plicable requirement of the Maine 
State Implementation Plan. 

(Authority: 42 U.S.C. 7413(d), 7601.) 

Dated: October 31. 1978. 

Douglas M. Costle, 
Administrator . 

In consideration of the foregoing. 
Chapter I of Title 40 of the Code of 
Federal Regulations is amended as fol¬ 
lows: 

By amending the table in §65.240 by 
adding the following entry: 

§ 65.240 Federal delayed compliance 
orders issued under .section 113(d) (I). 
(3), and (4) of the act. 


. . . . . 





Date of FR 

SIP regulation 

Final 

Source 

Location 

Order No. 

Proposal 

involved 

compliance 

date 

Town of Washburn__ 

. Maine_ 

... A-SS-77-560. 

.. July 5. 1978... 

5 100 2.2_ 

July I. 1979 


(FR Doc. 78-31499 Filed U-7-78; 8:45 am] 


[6560-01-M] 

SUBCHAPTER E—PESTICIDE PROGRAMS 

(FRL 1003-7: OPP—250011] 

PART 162—REGULATIONS FOR THE 
ENFORCEMENT OF THE FEDERAL 
INSECTICIDE, FUNGICIDE, AND RO- 
DENT1CIDE ACT 

Subpart A—Registration, Reregistra¬ 
tion and Classification Procedures 

AGENCY: Environmental Protection 
Agency (EPA), Office of Pesticide Pro¬ 
grams. 

ACTION: Notification to Secretary of 
Agriculture of final regulation relating 
to Special Packaging of Pesticides. 

SUMMARY: Notice is hereby given as 
required by section 25(a)(2)(D) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act. as amended (Pub. L. 
92-516, 86 Stat. 973: Pub. L. 94-140, 89 
Stat. 753: 7 U.S.C. 136 et seq., herein¬ 
after referred to as FIFRA) that the 
Administrator of the Environmental 
Protection agency (EPA) has forward¬ 
ed to the Secretary of the U.S. Depart¬ 
ment of Agriculture, a copy of EPA’s 
final regulation designed to implement 
section 25(c)(3) of FIFRA (which will 
be designated 162.16) which authorizes 
the Administrator to establish stand¬ 
ards for the special packaging of pesti¬ 
cides. 

FOR FURTHER INFORMATION 
CONTACT: 

Maureen Grimmer. Office of Pesti¬ 


cide Programs (TS-766). EPA, Room 
537, East Tower. 401 “M” Street 
SW.. Washington. D.C. 20460, 202- 
755-8030. 

SUPPLEMENTARY INFORMATION: 

Section 25(aX2XB) of FIFRA provides 
that the Administrator shall provide 
the Secretary of Agriculture a copy of 
any final regulation at least 30 days 
prior to signing it for publication in 
the Federal Register. If the Secretary 
comments in writing regarding the 
regulation within 15 days after receiv¬ 
ing it, the Administrator shall publish 
in the Federal Register (with the 
final regulation) the comments of the 
Secretary, if requested by the Secre¬ 
tary, and the response of the Adminis¬ 
trator. If the Secretary does not com¬ 
ment in writing within 15 days after 
receiving the final regulation, the Ad¬ 
ministrator may sign the regulation 
for publication in the Federal Regis¬ 
ter anytime after the 15 day period. 

Pursuant to FIFRA Section 25(a)(3), 
a copy of this final regulation has 
been forwarded to the Committee on 
Agriculture of the House of Repre¬ 
sentatives and the Committee on Agri¬ 
culture and Forestry of the Senate. 
The special packaging regulation was 
also submitted to the FIFRA Scientif¬ 
ic Advisory Panel on October 3, 1978, 
as required by section 25(d). 

Dated: October 31, 1978. 

James M. Conlon. 

Acting Deputy Assistant Admin¬ 
istrator for Pesticide Pro¬ 
grams. 
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_ proposed rules _ 

This section of the FEDERAL REGISTER contains notices to the public of the proposed issuonce of rules and regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the odoption of the final rules. 


[7550-01-M] 

NATIONAL MEDIATION BOARD 

129 CFR Port 1202] 

RULES OF PROCEDURE 

AGENCY: National Mediation Board. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The proposed text pro¬ 
vides specific page limitations for 
briefs filed in NMB hearing proceed¬ 
ings. This approach has become nes- 
sary in order to control the filing of 
unreasonably lengthy briefs before 
the Board. It is intended that the pro¬ 
posed limitations will promote the 
more effective use of Agency staff re¬ 
sources. ease the regulatory burden on 
the public, and facilitate the process¬ 
ing of hearing cases before the Board. 

DATES: Consideration will be given to 
all written comments received on or 
before January 8. 1979. 

ADDRESS: Written comments should 
be addressed to Mr. Rowland K. 
Quinn. Jr.. Executive Secretary. Na¬ 
tional Mediation Board. Washington. 
D.C. 20572. 

FOR FURTHER INFORMATION 
CONTACT: 

Rowland K. Quinn, Jr.. Executive 
Secretary, National Mediation 
Board, telephone: 202-523-5920. 

SUPPLEMENTARY INFORMATION: 
These proposed regulations are issued 
pursuant to the authority of 44 Stat. 
577, as amended. 45 U.S.C. section 151. 
et seq. 

By direction of the National Media¬ 
tion Board. 

Dated: November 3, 1978. 

Rowland K. Quinn, Jr., 
Executive Secretary. 

It is proposed that 29 CFR 1202.15, 
which currently is vacant, be issued as 
follows: 

§ 1202.15 length of briefs in NMB hearing 
proceedings. 

(a) In the event briefs are author¬ 
ized by the Board or the assigned 
Hearing Officer, prinicpal briefs shall 
not exceed fifty (50) pages in length 
and reply briefs, if permitted, shall not 
exceed twenty-five (25) pages in 
length. 

(b) The page limitations provided by 
this section (§ 1202.15) are exclusive of 


those pages containing the table of 
contents, tables of citations, and any 
copies of administrative or court deci¬ 
sions w'hich have been cited in the 
brief. 

(c) Briefs not complying with this 
section (§ 1202.15) will be returned 
promptly to their initiators. 

[FR Doc. 78-31534 Filed 11-7-78: 8:45 am] 

[3110-01-M] 

OFFICE OF MANAGEMENT AND 
BUDGET 

Office of Federal Procurement Policy 
132 CFR Chapter H 
141 CFR Chapter I] 
ANTI-INFLATION MEASURES 
Invitation for Public Comment 

AGENCY: Office of Federal Procure¬ 
ment Policy (OFPP), Office of Man¬ 
agement and Budget. 

ACTION: Notice of proposed rules 
concerning anti-inflation measures af¬ 
fecting Federal contracts. 

SUMMARY: The President has deter¬ 
mined that the Government will bene¬ 
fit by contracting only with firms 
which cooperate in the fight against 
inflation. This means that whenever 
possible, the Government will refrain 
from awarding contracts to business 
units which do not cooperate in anti¬ 
inflation efforts by keeping price and 
wage increases within established 
standards. Proposed regulations and 
procedures are set forth. 

DATE: Comments must be received on 
or before December 7. 1978. 
ADDRESSES: Comments are to be 
submitted to the Office of Federal 
Procurement Policy, OMB, 726 Jack- 
son Place NW.. Room 9013, Washing¬ 
ton, D.C. 20503. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. LeRoy J. Haugh, Associate Ad¬ 
ministrator for Regulations and Pro¬ 
cedures. 202-395-6166. 

Lester A. Fettig, 
Administrator. 

[OFPP Policy Letter 78- ] 

Subject: Wage and Price Standards 
for Federal Contractors 
A program of voluntary wage and 
price standards was announced by 
President Carter on October 24. 1978. 
The President directed that Federal 
procurement of property and services 
be conducted so as to recognize anti-in¬ 


flationary efforts and to benefit Fed¬ 
eral contracting by doing business 
with those firms which limit wage and 
price increases. Accordingly, the fol¬ 
lowing regulations are furnished for 
compliance by all executive agencies. 

The following provisions will be 
added to general policies in section I, 
part 3. of the Defense Acquisition Reg¬ 
ulation (DAR) and the Federal Pro¬ 
curement Regulations (FPR): 

Wage and price standards for Feder¬ 
al contractors: (a) The Government 
will, to the maximum practicable 
extent, purchase goods and services 
only from those firms in compliance 
with the wage and price standards. 
Firms in .noncompliance with the 
standards will be ineligible for Federal 
contracts or subcontracts except in ac¬ 
cordance with paragraph h below. 

(b) Solicitation provision. All solici¬ 
tations issued on or after January 1. 
1979, expected to result in new con¬ 
tracts. orders under existing contracts, 
or supplemental agreements to exist¬ 
ing contracts, in excess of $5 million 
will contain the following provision: 

The offeror hereby certifies that he 
is in compliance with the wage and 
price standards announced by the 
President on October 24, 1978. 

(c) Contract provision. All new con¬ 
tracts. orders under existing contracts, 
and supplemental agreements to exist¬ 
ing contracts, in excess of $5 million, 
resulting from solicitations issued on 
or after January 1, 1979. will contain 
the following provision: 

The contractor hereby certifies that 
he is in compliance with the wage and 
price standards announced by the 
President on October 24, 1978. If it is 
later determined that the contractor 
was in fact not in compliance as of the 
date of this action, and knew or should 
have known that he was not in compli¬ 
ance. then this contract may be termi¬ 
nated in accordance with the provi¬ 
sions of the Termination for Default 
Clause. 

(d) Compliance determinations. For 
purposes of certification, companies 
will determine for themselves whether 
or not they are in compliance, unless 
they are listed as noncompliant. The 
Council on Wage and Price Stability 
(CWPS) has established procedures to 
monitor overall compliance with the 
Federal Wage and Price Standards. 
CWPS will from time to time publish a 
list of companies which it determines 
to be in noncompliance. The Office of 
Federal Procurement Policy (OFPP) 
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will disseminate to all procuring agen¬ 
cies a current list of noncompliant 
companies. 

<e) Effect on prior awards. Contrac¬ 
tors who are determined to be non¬ 
compliant, but are already performing 
under Federal contracts will be treated 
as follows: 

1. If their contracts do not contain 
the certification provision, they will 
continue to perform those contracts, 
but will be ineligible for any further 
awards until they are removed from 
the noncompliance list. 

2. If they were awarded contracts 
with a compliance certification, but 
are later found by CWPS not be in 
compliance, such contracts may be ter¬ 
minated for default in accordance with 
the contract provision in paragraph (c) 
above. 

3. If they were awarded contracts 
with a compliance certification, but it 
is determined that they become non¬ 
compliant after the award of such con¬ 
tracts, they will continue to perform 
those contracts, but will be ineligible 
for any further awards until they are 
removed from the concompliance list. 

(f) Application to subcontractors. 
Certification requirements shall be in¬ 
cluded in all subcontracts over $5 mil¬ 
lion. The same penalties provided with 
respect to prime contractors shall also 
apply to subcontractors who are deter¬ 
mined by CWPS not to be in compli¬ 
ance. Any waiver or relaxation of 
these penalties with respect to subcon¬ 
tractors can only be made by the head 
of the procuring agency involved. 

(g) Reduced penalties. (1) termina¬ 
tion for default of contractors or sub¬ 
contractors who were not in compli¬ 
ance at the time of certification may 
be waived by the agency head if he de¬ 
termines in writing that: 

1. The agency’s need for the product 
or service is essential to National secu¬ 
rity or public safety, and 

2. There are no alternative sources 
of supply, or that seeking alternative 
sources is not feasible because of: 

a. urgency of requirements, or 

b. disruption of essential program 
functions. 

(2) Termination for default may also 
be waived by the agency head if he de¬ 
termines that such action would result 
in severe financial hardship, particu¬ 
larly for small and minority business 
firms. Such waivers should be limited 
to those contractors or subcontractors 
whose ability to survive, if terminated 
for default, is in question. 

(3) In any case in which termination 
for default is determined to be feasible 
the agency shall consider negotiating 
a reduction in the contract price to 
ensure that the contractor does not 
profit from his failure to comply with 
the wage and price standards. 

(h) Waiver of certification. (1) 
Waiver of the contract certification 


PROPOSED RULES 

should be considered only in situations 
where the Government cannot forgo 
or postpone a procurement because of 
an urgent national security or public 
safety and where there are no alterna¬ 
tive sources. 

(2) Such waivers will be granted only 
by the head of the procuring agency 
involved, and only after thoroughly 
exhausting all reasonable alternatives. 

(3) Waivers shall be in writing, and a 
copy of such waiver shall be forwarded 
within 10 days to the Administrator 
for Federal Procurement Policy. 

(4) A contractor’s refusal to accept 
the certification provision shall be 
considered in future determinations of 
responsibility until such time as the 
contractor accepts the certification 
provision or is otherwise determined 
to be in compliance. 

(i) Contract pricing actions, while 
determinations of noncompliance are 
the concern of CWPS, all procuring 
agencies must be cognizant of the 
wage and price standards and make 
every effort to stay within these 
standards in pricing actions under ne¬ 
gotiated contracts. Such pricing ac¬ 
tions include cost and price analyses, 
forward pricing rate agreements, price 
negotiation objectives, and contract 
pricing structures. 

[FR Doc. 78-31581 Filed 11-3-78; 8:45 am] 


[6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

f40 CFR Port 521 

(FRL 1003-81 

STATE OF MARYLAND 

Proposed Revision of the Maryland State 
Implementation Plan 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: The State of Maryland 
has submitted a proposed revision of 
the State Implementation Plan (SIP) 
consisting of a Consent Order for the 
Chalk Point Generating Station of the 
Potomac Electric Power Co. (PEPCO) 
at Aquasco, Md. The schedule would 
require PEPCO to achieve compliance 
with Maryland's particulate regulation 
by December 31. 1980, and specifies 
other milestones which the company 
must meet toward that end. The 
sulfur dioxide air quality standards 
are being met. A further review will be 
conducted by July 1. 1979. 

DATE: Comments must be submitted 
on or before December 8, 1978. 

ADDRESSES: Copies of the proposed 
SIP revision and the accompanying 
support documents are available for 
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inspection during normal business 
hours at the following offices: 

U.S. Environmental Protection Agency, Air 
Programs Branch. Curtis Building, 6th 
and Walnut Streets. Philadelphia, Pa. 
19106. Attn: William E. Belanger. 

Bureau of Air Quality and Noise Control. 
State of Maryland. 201 West Preston 
Street. Baltimore. Md. 21201. Attn: 
George Ferreri. 

Public Information Reference Unit. Room 
2922—EPA Library. U.S. Environmental 
Protection Agency. 401 M Street SW. (Wa¬ 
terside Mall). Washington. D.C. 20460. 

All comments on the proposed revi¬ 
sion submitted on or before December 
8. 1978. will be considered and should 
be directed to: 

Mr. Howard Heim. Chief. Air Programs 
Branch (3AH10), Air and Hazardous Mate¬ 
rials Division. U.S. Environmental Protec¬ 
tion Agency. Region III, Sixth and 
Walnut Streets. Philadelphia. Pa. 19106. 
Attn: AH013MD. 

FOR FURTHER INFORMATION 
CONTACT: 

William E. Belanger (3AH13). U.S. 
Environmental Protection Agency, 
Region III, Sixth and Walnut 
Streets, Philadelphia, Pa. 19106, 
telephone 215-597-8188. 

SUPPLEMENTARY INFORMATION: 
On March 21, 1978, the Governor of 
Maryland submitted to EPA. Region 
III a proposed revision of the Mary¬ 
land State Implementation Plan con¬ 
sisting of a Consent Order for the 
Chalk Point Generating Station of the 
Potomac Electric Power Co. (PEPCO). 
In his letter. Acting Governor Blair 
Lee III certified that the Order was 
adopted in accordance with the public 
hearing and notice requirements of 40 
CFR. Part 51.4 and all relevant State 
procedural requirements, and asked 
that EPA consider the Consent Order 
as a revision of the State Implementa¬ 
tion Plan. The Order states that 
PEPCO at Chalk Point is not now in 
compliance with the State’s particu¬ 
late limitation applicable to this facili¬ 
ty. and establishes a schedule for com¬ 
pliance with that limitation. It also 
provides for measurement of sulfur 
dioxide emissions and levels around 
the plant. By July 1. 1979. there will 
be a new evaluation and projection of 
sulfur dioxide ambient air levels, based 
on these measurements. If no stand¬ 
ards violations are measured or pro¬ 
jected. the evaluation will be repeated 
every five years. The proposed SIP 
change would reduce particulate 
matter from boiler units 1 and 2 (coal 
burning) according to the following 
schedule: 

April 1, 1977—complete upgrade of 
precipitator on Unit 2 so emissions do 
not exceed .24 pounds per million Btu. 
This has been reported complete by 
PEPCO. 
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July 1. 1977—complete upgrade of 
precipitator on Unit 1 to meet the 
same limitation. This has been report¬ 
ed complete by PEPCO. 

January 1, 1978—select a method to 
secure compliance of both units with 
Regulation 10.03.39.03B. Cold electro¬ 
static precipitators have been chosen 
by PEPCO and the following schedule 
applies: 

April 30. 1978-Award engineering 
and construction contracts. 

June 30. 1978—Award precipitator 
contracts and begin site preparation. 
May 31. 1979—Begin construction. 
June 30, 1980—Begin precipitator in¬ 
stallation. 

September 30, 1981-Have precipita¬ 
tors operational. 

December 31. 1981-Full compliance. 
Until December 31. 1981, visible 

emissions are limited to No. 2 on the 
Ringelmann Smoke Chart (40 percent 
opacity) and coal ash content is limit¬ 
ed to 15 percent by weight. 

For sulfur oxides. PEPCO deter¬ 
mined the impact of the plant 
through proper use of EPA‘s CRSTER 
model based on one year’s meteoro¬ 
logical data. The model shows the 
plant to be in compliance with applica¬ 
ble nal ional ambient air quality stand¬ 
ards. 

PEPCO is required to submit new 
projections, based on actual ambient 
air measurements and emissions, by 
July 1, 1979. If the study then finds or 
projects a violation, PEPCO has 
agreed to come into compliance expe¬ 
ditiously on a preset schedule. 

Therefore, it is the tentative deci¬ 
sion of the Administrator to approve 
t he proposed revision of the Maryland 
State Implementation Plan. 

The public is invited to submit to 
the address stated above, comments on 
whether the Chalk Point Consent 
Order should be approved as a revision 
of the Maryland State Implementa¬ 
tion Plan. 

The Administrator’s decision to ap¬ 
prove or disapprove the proposed revi¬ 
sion will be based on the comments re¬ 
ceived and on a determination wheth¬ 
er the amendments meet the require¬ 
ments of Section 110(a)(2) of the 
Clean Air Act and 40 CFR Part 51. Re¬ 
quirements for Preparation. Adoption, 
and Submittal of State Implementa¬ 
tion Plans. 

(42U.S.C. 7401.) 

Dated: October 31, 1978. 

Jack J. Schramm. 

Regional Administrator. 
IFR Dot*. 78 31496 Filed 11 7-78; 8:45 ami 


[3510-22-M] 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmoipheric 
Administration 

(50 CFR Part 6111 

PRELIMINARY FISHERY MANAGEMENT PLAN 
Pacific Billfishes end Shorks 

AGENCY: National Oceanic and At¬ 
mospheric Administration/Commerce. 

ACTION: Supplemental notice of 
public hearings. 

SUMMARY: On October 20. 1978, the 
National Marine Fisheries Services 
(NMFS) published a notice of public 
hearing in the Federal Register (43 
FR 49024). Three additional meetings 
will be held (see below for dates, time, 
and place). 

In addition to the particular issues 
mentioned in the previous notice, 
NMFS would like input on considera¬ 
tion of setting aside portions of the 
total allowable foreign fishing 
(TALFF) for each species by sub-area 
as a “reservc M in the event domestic 
fishing is greater than projected. The 
domestic fishery is quite variable, and 
catches from year to year may differ 
greatly. The estimates of expected 
U.S. harvest are based on average 
catches over a period of years (adjust¬ 
ed for increased fishing capacity), and 
the harvest in a given year may exceed 
the estimates given. Several commen¬ 
tators have maintained that past U.S. 
harvests were underestimated. The 
“reserve” approach would provide 
flexibility in management by allowing 
allocations to be based on actual expe¬ 
rience in the fishery. NMFS is con¬ 
tracting for a survey of recreational 
fishing to determine catch and effort 
data. Information from this survey 
could be used to monitor the fishery 
for subsequent actions on the reserve 
if necessary. It is possible, given the 
migratory nature of the stocks and the 
variability of the fishery, that the “re¬ 
serve" could be shifted from one area 
to another to alleviate special prob¬ 
lems as they arise. 

DATES: Comments will be received 
until December 24. 1978. 

ADDRESSES: November 28, Kona 
Hilton, Kona. Hawaii, 4 p.m., Novem¬ 
ber 29, Pagoda Hotel. Honolulu. 
Hawaii, 4 p.m., November 28. Califor¬ 
nia Department of Fish and Game. 
350 Golden Shores Drive, Long Beach, 
California, 4 p.m. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Gerald V. Howard, Director. 

Southwest Region, National Marine 

Fisheries Service, 300 South Ferry 


Street, Terminal Island. California 
90731, Telephone: (213) 548-2575. 

Dated: November, 1978. 

Winfred H. Meibohm. 
Acting Executive Director , 
National Marine Fisheries Service. 

[FR Doc. 78-31509 Filed 11-7-78: 8:45 ami 


[3510-22-M] 

[50 CFR Ports 611 ond 6711 

TANNER CRAB OFF THE COAST OF ALASKA 
Fishory Management Plan Amendment 

AGENCY: National Oceanic and At¬ 
mospheric Administration/Commerce. 

ACTION: Notice of approval of fishery 
management plan amendment. 

SUMMARY: The fishery management 
plan (FMP) for the commercial 
Tanner Crab fishery off the coast of 
Alaska is amended to extend the 
period of time during which the FMP 
will be effective through October 31, 
1979. The plan originally was effective 
until December 31, 1978. The North 
Pacific Management Council has sub¬ 
mitted to the Secretary of Commerce 
an amendment to extend the effective 
date of the FMP through October 31. 
1979. This amendment to the FMP Is 
proposed for public comment. 

DATE: Comments will be received 
until December 22, 1978. 

ADDRESS: Comments should be ad 
dressed to the Assistant Administrator 
for Fisheries, National Marine Fisher 
ies Service, 3300 Whitehaven Street 
NW.. Washington. D.C. 20235. Please 
mark ‘ Alaska Tanner crab” on outside 
of the envelope. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Harry L. Rietzc, Regional Direc¬ 
tor. Alaska Region, National Marine 
Fisheries Service, P.O. Box 1668. 
Juneau. Alaska 99807, telephone 
907-586-7221. 

SUPPLEMENTARY INFORMATION: 
Background 

The FMP for the commercial 
Tanner Crab fishery which was pre¬ 
pared by the North Pacific Fishery 
Management Council was approved by 
the Secretary of Commerce (Secre¬ 
tary) and published in the Federal 
Register on May 16. 1978 (43 FR 
21180). That FMP contained conserya 
tion and management measures for 
both the foreign and domestic Tanner 
crab fisheries off the coast of Alaska 
under authority of the Fishery Con¬ 
servation and Management Act of 
1976. as amended. 16 U.S.C. 1801 et 
seq. Proposed regulations to imple 
ment the plan were published on May 
16. 1978. See 43 FR 21170 regulating 
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foreign vessels, and 43 FR 21171 regu¬ 
lating vessels of the United States. 

The FMP was designed to conserve 
and manage Tanner crab resources off 
the coast of Alaska during 1978. The 
purpose of this amendment to the 
FMP is to extend the period of time 
during which the FMP will be In effect 
through October 31. 1979. No adverse 
impact is anticipated to the Tanner 
crab resource or to the domestic or 
foreign fishermen because the man¬ 
agement measures remain unchanged 
from those published in both the FMP 
and the proposed regulations. 

The Assistant Administrator for 
Fisheries, under the delegation of au¬ 
thority from the Secretary, has deter¬ 
mined that the amendment to the 
FMP extending the effective date of 
this FMP through October 31. 1979; 

(1) is necessary and appropriate to the 
conservation and management of 
Tanner crab resources off the coast of 
Alaska; (2) is consistent with the Na¬ 
tional Standards and other provisions 
of the Act and other applicable law; 
and (3) does not constitute a major 
Federal action requiring the prepara¬ 
tion of an environmental impact state¬ 
ment. 

The FMP is revised as follows; 

1. On page 21176. Section LC.. 1st 
paragraph, line 7. delete “1978°. 

2. On page 21176, Table A. Title, 
delete "for the 1977/78*’ and add “for 
the 1978/79”. 

3. On page 21180. Table A and Table 
11, delete . . 1977/78” and add *\ . . 
1978/79”. 

4. On page 21195, Table 11 delete 

. . 1977/78“ and add “1978/79”. 


5. On page 21199, Section 7.0, 1st 
paragraph, line 22, delete “for the 
1978 fishing season”. 

6. On page 21210, Section A.5.3.. 4th 
paragraph, line 4. delete “during the 
1977/78 season’*. 

7. On page 21210, Section A.5.3, 8th 
paragraph, line 5. delete ’’during the 
1977/78 season”. 

8. On page 21215, Section B.6.3, 1st 
paragraph, line 3 delete “1977/78”. 

9. On page 21227. Section C.6.3, 1st 
paragraph, line 2 delete “for the 1977/ 
78 season”. 

10. On page 21232. Section D.7.0, 1st 
paragraph, line 2. delete -“for 1977/ 
78”. 

11. On page 21237, Section E.4.7.1, 
1st paragraph, line 13, delete “. . . has 

12. On page 21238. Section E.5.3, 1st 
paragraph, line 10. delete “1977/78 
. . .** and insert “1978/79”. 

13. On page 21238. Section E.5.3, 1st 
paragraph, line 14. delete “. . . for the 
1977/78 season . . .”. 

14. On page 21238. Section E.7.0, 1st 
paragraph, line 2. delete “for 1977/ 
78” 

15. On page 21249, Section F.6.2.d. 
2nd paragraph, line 7. delete “during 
the 1977/78 season”. 

16. On page 21249-21250, Section 

F.6.2.f, 2nd paragraph, line 1. delete 

“. . . 1978 . . .” and insert ". . . 1979 
•• 

• • • • 

(Authority: 16 U.S.C. 1801 et seq.) 

Signed in Washington. D.C.. this 2nd 
day of November 1978. 

Winfred H. Meibohm. 
Acting Executive Director . 
National Marine Fisheries Service. 
1FR Doc. 78-31536 Filed 11-7-78; 8:45 am] 
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[4310-01-M] 

ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 

PUBLIC INFORMATION MEETING 

Notice is hereby given in accordance 
with section 800.5(c) of the Council’s 
“Procedures for the Protection of His¬ 
toric and Cultural Properties” (36 
CFR Part 800) that on November 15. 
1978, at 7 p.m., a public information 
meeting will be held at the Cedarburg 
Town Hall. 1293 Highway 143, Cedar¬ 
burg. WLs. The purpose of this meet¬ 
ing is to provide an opportunity for 
representatives of public and private 
organizations, and interested citizens 
to receive information and express 
their views on the proposed recon¬ 
struction of the Hamilton Bridge and 
its approaches, an undertaking of the 
county of Ozaukee assisted by funds 
from the Federal Highway Adminis¬ 
tration. that will adversely affect 
Hamilton Historic District, a property 
included in the National Register of 
Historic Places. 

The following is a summary of the 
agenda of the public information 
meeting: 

I. An explanation of the procedures and 
purpose of the meeting by a representative 
of the Executive Director of the Council. 

II. A description of the undertaking and 
an evaluation of its effects on the historic 
district by the Federal Highway Administra¬ 
tion. county officials, and consultants who 
prepared the plans and reports. 

III. A statement by the Wisconsin State 
Historic Preservation Officer. 

IV. Statements from local officials, private 
organizations, and the public on the effects 
of the undertaking on the historic district. 

V. A general question period. 

Speakers should limit their state¬ 
ments to 5 minutes. Written state¬ 
ments in furtherance of oral remarks 
will be accepted by the Council at the 
time of the meeting. Additional infor¬ 
mation regarding the meeting is avail¬ 
able from the Executive Director. Ad¬ 
visory Council on Historic Preserva¬ 
tion. 1522 K Street NW., Washington, 
D.C. 20005. telephone 202-254-3974. 

Robert M. Utley. 

Deputy Executive Director. 

[FR Doc. 78-31568 Filed 11-7-78; 8:45 am] 


[ 6320-01-M] 

CIVIL AERONAUTICS BOARD 

(Docket Nos. 33411. 33488. 33713. 33717. 

33559. 3351. 33715; Order 78-11-4] 

ATLANTA-MEMPHIS SERVICE INVESTIGATION 
Order of Consolidation 

Issued Under Delegated Authority 
November l. 1978. Applications of Al¬ 
legheny Airlines, Inc., Continental Air 
Lines, Inc., North Central Airlines, 
Inc., Northwest Airlines, Inc.. Ozark 
Air Lines, Inc.. Western Air Lines, Inc. 

This Investigation was instituted by 
Order 78-9-61. served September 19. 
1978. which consolidated the previous¬ 
ly filed applications of Eastern Air 
Lines, Inc.. Braniff Airways, Inc.. 
Frontier Airlines, Inc.. Piedmont Avi¬ 
ation, Inc., Southern Airways. Inc., 
and Texas International Airlines, Inc., 
into this docket. Further applications 
and motions to consolidate have been 
timely filed by Allegheny Airlines, 
Inc., in Docket 33488, Continental Air 
Lines. Inc., in Docket 33713, North 
Central Airlines, Inc., in Docket 33717, 
Northwest Airlines, Inc., in Docket 
33559. Ozark Air Lines. Inc., in Docket 
33551, and Western Air Lines, Inc., in 
Docket 33715. 

No answers have been filed to the 
applications and motions. 

All these applications conform to 
the scope of the proceeding instituted 
by Order 78-9-61 except that of Delta, 
which requests additional authority. 
The applications will be consolidated 
into Docket 33411 to the extent that 
they conform to the scope of the in¬ 
vestigation as presently delineated. All 
applicants are also made party to this 
proceeding. 

Accordingly, pursuant to authority 
delegated to the presiding administra¬ 
tive law judge by Order 78-9-61, 

It is ordered that * 

1. The motions to consolidate the ap¬ 
plications of Allegheny Airlines. Inc., 
in Docket 33488. Continental Air 
Lines, Inc., in Docket 33713. North 
Central Airlines. Inc., in Docket 33717, 
Northwest Airlines. Inc., in Docket 
33559, Ozark Air Lines. Inc., in Docket 
33551, and Western Air Lines. Inc., in 
Docket 33715 into the investigation in 
Docket 33411 are granted to the 
extent that the applications conform 
to the scope of the investigation insti¬ 
tuted by Order 78-9-61. 


.2. The following are made parties to 
the proceeding in Docket 33411: Alle¬ 
gheny Airlines. Inc., Braniff Airways. 
Inc., Continental Air Lines. Inc., East¬ 
ern Air Lines, Inc., Frontier Airlines. 
Inc.. North Central Airlines. Inc., 
Northwest Airlines. Inc., Ozark Air 
Lines. Inc., Piedmont Aviation. Inc., 
Southern Airways. Inc.. Texas Inter¬ 
national Airlines. Inc., and Western 
Air Lines, Inc. 

Persons entitled to petition the 
Board for review of this Order pursu¬ 
ant to the Board’s regulations. 14 CFR 
385.50, may file such petitions within 
10 days after the service of this order. 

This order shall be effective and 
become the action of the Civil Aero¬ 
nautics Board upon expiration of the 
above period unless before that date a 
petition for review thereof is filed, or 
the Board gives notice that it will 
review this order on its own motion. 

This order will be published in the 
Federal Register. 

By Katherine A. Kent 

Administrative Lau? Judge. 

Phyllis T. Kaylor, 
Secretary. 

(FR Doc. 78-31594 Filed 11-7-78; 8:45 am] 


[6320-01-M] 

[Docket No. 30635; Order 78-10-89] 

ARIZONA SERVICE INVESTIGATION 
Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C. 
on the 20th day of October, 1978. 

By order 78-8-195 in Docket 30635. 
the Board has granted certificates of 
public convenience and necessity to 
Cochise Airlines and Sky West Avi¬ 
ation. We have tentatively found that 
the public convenience and necessity 
requires that, once certificated, these 
carriers be governed by any determi¬ 
nations made by the Board in the Do¬ 
mestic Passenger Fare Investigation 
( DPFO ), including the requirements as 
to joint fares in Phase 4 of that pro¬ 
ceeding. 

We made similar findings following 
the initial certification of Air New 
England, 1 * Air Midwest," and Air Wis¬ 
consin 3 and following the grant of au- 


1 New England Service Investigation , 
Order 74-10-102. October 18. 1974. 

: Air Midwest Certification Proceeding. 
Order 76-11-3. November 2. 1976. 

3 A(r Wisconsin Certification Proceeding: 
Order 78-8-197. August 31. 1978. 
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thority to Pan American to carry do¬ 
mestic traffic between Detroit and 
Boston. 4 Similar action is warranted 
here. Therefore we tentatively find 
and conclude that the above-named 
carriers shall be bound by the Board’s 
present and future determinations in 
the DPFI as if they had been parties 
to the original proceeding. 

Although most of the DPFI require¬ 
ments can be met unilaterally, partici¬ 
pation in Phase 4—which establishes 
maximum joint fares on interline con¬ 
necting flights—obviously requires co¬ 
operation from other carriers. Accord¬ 
ingly, we tentatively find and conclude 
that Cochise Airlines and Sky West 
Aviation on the one hand, and all car¬ 
riers certificated to provide scheduled 
service within the 48 contiguous 
states, 5 on the other, shall enter into 
and maintain all joint fares which are 
now, or may in the future be required 
by the Board in Phase 4 of the Domes¬ 
tic Passenger Fare Investigation , 
Docket 21866-4. as if the former carri¬ 
ers were local service carriers parties 
to that proceeding; and they shall 
divide all joint fares by such methods 
as are or may be prescribed ty the 
Board. 6 

Interested persons will be given 21 
days following service of this order to 
show cause why the tentative findings 
and conclusions set forth here should 
not be made final. We expect such per¬ 
sons to support any objections they 
might have with detailed answers, spe¬ 
cifically stating the findings and con¬ 
clusions to which objection is taken. 
Such objections should be accompa¬ 
nied by arguments of fact or law and 
should be supported by legal prece¬ 
dent or detailed economic analysis. If 
an evidentiary hearing is requested, 
the objector should state in detail why 
such a healing is considered necessary 
and what relevant and material facts 
he would expect to establish through 
such a hearing. General, vague or un¬ 
supported objections will not be enter¬ 
tained. Answers may be filed 10 days 
after the date for filing objections. 

Accordingly: 

1. The Board directs all interested 
persons to show cause why it should 
not issue an order making final the 
tentative findings and conclusions 
stated here; 

2. Any interested person objecting to 
the issuance of an order making final 


* Detroit-Boston Nonstop Route Proceed - 
mg. Order 76-9-168. September 30. 1976. 

* Except for Aspen Airways and Wright 
Lines, which are not subject to the DPFI. 

‘All the issues involved in this show cause 
order have been exhaustively litigated in 
the DPFI and the addition of two new carri¬ 
ers results in no appreciable change in any 
of the conclusions reached in that proceed¬ 
ing. Similarly, in light of the evidentiary 
record compiled in the DPFI we find no 
need for further healings directed solely to 
the addition of Cochise Airlines and Sky 
West Aviation. 


the findings and conclusions set forth 
here shall, no later than November 13. 
1978, file with the Board and serve 
upon all certificated air carriers a 
statement of objections together with 
a summary of testimony, statistical 
data and any other evidence that is ex¬ 
pected to be relied upon to support 
the stated objections, answers to ob¬ 
jections shall be filed no later than 
November 24. 1978; 

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters or issues 
raised by the objections before further 
action is taken by the Board; 

4. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived, and 
the matter will be submitted to the 
Board for final action. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. (Ail 
Members concurred except Member 
Cohen who did not participate at this 
time.) 

Phyllis T. Kaylor. 

Secretary. 

[FR Doc. 78-31596 Filed 11-7-78 8:45 am) 


[6320-01-M] 

[Docket No. 33151; Order 78-10-921 

BRANIFF AIRWAYS, INC 
Order To Show Couse and Denying Exemption 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
o’n the 20th day of October. 1978. 

On August 4. 1978. Braniff Airways 
filed an application for exemption au¬ 
thority to operate between Hartford, 
Conn./Springfield, Mass., and New 
York, N.Y./Newark. N.J., until final 
decision on certificate proceedings 
under section 401 of the Act. 

In support., Braniff alleges that: The 
Hartford-New York segment is not 
used effectively by incumbent carriers 
as entry mileage, especially to Midwest 
and Southwest points; its proposal will 
provide improved service to numerous 
points not easily accessible to Hartford 
passengers.* * * * * supplement the current 
Hartford-New York service and offer 
local passengers a broader selection of 
service options and low fares: and its 
operations will result in a profit of 
over $6 million during the first year. 

The Greater Hartford Chamber of 
Commerce supports the application. 
Four carriers filed objections. 2 Air New 
England opposes only that part of 
Braniff’s request which would permit 
it to operate in the Hartford-LaGuar- 


1 Oklahoma City, San Antonio. Tulsa. 
Dailas/Ft. Worth, Houston, Washington 
(Dulles). Austin, Brownsville, and Lubbock. 

* Air New England, Allegheny Airlines. 
American Airlines, and Delta Air Lines. 


dia market. The other carriers main¬ 
tain that Braniffs application fails to 
meet the statutory requirements of 
section 416(b) of the Act; that the pro¬ 
posal is of doubtful economic feasibil¬ 
ity and will offer Hartford-New York 
passengers no additional benefits; and 
that improved service between Hart¬ 
ford and the Southwest is now before 
the Board in other proceedings. 3 

We have decided to issue an order to 
show cause which proposes to add a 
new segment to Braniffs certificate 
for Route 9 between Hartford/Spring¬ 
field and New York/Newark, and to 
deny Braniff’s exemption request. Our 
tentative conclusion that Braniff 
should be authorized to conduct non¬ 
stop operations between Hartford and 
New York is based on the following 
findings: 

Braniff’s request, which involves ad¬ 
dition of Hartford to its system, falls 
within the class of cases which can be 
handled by show-cause procedures be¬ 
cause of the absence of any material, 
determinative issue of fact requiring 
resolution in a formal evidentiary pro¬ 
ceeding. 4 Implementation of its service 
proposal will significantly benefit the 
traveling public (Appendix A). It will 
result in new single-carrier service in 
three beyond-New York markets, as 
well as first effective competitive serv¬ 
ice in five (see Appendix B). Braniff 
will be able to offer these benefits by a 
short extension of existing flights, 
thereby increasing traffic revenues 
through relatively minor increases In 
costs. 

Braniff claims that its proposal will 
benefit over 10S.000 passengers and 
will result in profitable operations in 
the 1979 forecast year. We agree with 
Delta that Braniffs profit forecast 
should be reduced for self-diversion. 
Even so. we find that there is suffi¬ 
cient traffic to sustain profitable oper¬ 
ations, if not under the exact operat¬ 
ing plan put forward, then under some 
variation of it. 5 We need not find that 
Braniffs precise proposal here, or any 
other specific service pattern, can in 
fact be profitably operated. 6 If Bran¬ 
iff’s proposal or a variation can be op¬ 
erated on a profitable basis, service is 
likely to be provided, and we are per¬ 
suaded that has been plausibly shown 
here. 7 On the other hand, under per¬ 
missive authority, even if the service is 


*ln the Baltimore/Washington-Houston 

Low-Fare Route Case . Docket 31870. Alle¬ 

gheny is proposing two-stop service between 
Hartford and Houston via Baltimore* and 
Dulles, and in the Dallas/Fort Worth/Hous¬ 
ton-Philadelphia Service Investigation, 
Docket 32343. Allegheny is proposing one- 
stop service in both the Hartford Houston 
and Hart ford-Dallas/Fort Worth markets. 

4 E.g.. Piedmont Boston Entry. Orders 78 

4-69 and 78-8-97. Eastern Albany Entry. 

Orders 78 6-60 and 78-7-168. and Air New 

England Hartford/Springfleld Entry. 
Orders 78-7-39 and 78-8-129. 
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or becomes unprofitable the carrier is 
free to cease serving the markets. We 
are satisfied that nothing developed in 
an oral evidentiary hearing would re¬ 
verse this conclusion. 

The objectors’ arguments fail to per- 
saude us from our course of action. 
The pendency of Allegheny’s applica¬ 
tions in the above Texas cases does 
not constitute a valid reason for fail¬ 
ing to act on Braniff’s now. As for 
Delta’s argument that now it has 
Hartford-Atlanta nonstop rights it will 
be in an excellent position to offer 
single-plane service to some of the 
points proposed by Braniff. we pre¬ 
sume that Braniff’s management will 
respond in an economically rational 
manner and will gear its services to 
market conditions and its economic 
opportunities between Hartford and 
New York and elsewhere. Whether or 
not Braniff provides the level of serv¬ 
ice which it now proposes or serves the 
market at all, 8 its certification benefits 
the public by creating a competitive 
spur to the incumbents to provide the 
public with the level and kinds of serv¬ 
ice it wants.® Finally, we find that 
grant of this authority will not threat¬ 
en the ability of any carrier to per¬ 
form its certificate obligations. 10 

Interested persons will be given 30 
days following the date of service of 
this order to show cause why- these 
tentative findings and conclusions 
should not be made final. We expect 
that objections will be supported by 
detailed economic or legal arguments. 
If an oral evidentiary hearing com¬ 
plete with the opportunity for cross- 
examination is requested, the objector 
should state, in detail, why such a 


•We find that* * the public convenience and 
necessity require that the authority we pro¬ 
pose to grant Braniff be permissive, so that 
its management can have the discretion to 
provide service or not as the demands of the 
market dictate. 

•We also tentatively conclude that Bran¬ 
iff is fit. willing, and able to perform the air 
transportation it proposes and to conform 
to the provisions of the Act and the Board's 
rules; that, on evaluation of Braniff’s envi¬ 
ronmental submission, our proposed action 
will not be a major Federal action signifi¬ 
cantly affecting the quality of the environ¬ 
ment within the meaning of the National 
Environmental Policy Act of 1969; and that 
approval of Braniffs proposal will not con¬ 
stitute a major regulatory action under the 
Energy Policy and Conservation Act of 1975, 
as defined in section 313 of our regulations. 
Braniff does not have a certificate amend¬ 
ment application on file. We will give the 
carrier 15 days after the date of sendee of 
this order to file such an application. 

'•Air New England has asked that Braniff 
be prohibited from serving the Hartford-La- 
Guardia market. We will not grant Air New 
England's request. The objecting carrier's 
authority is permissive and hence even 
under worst case assumptions, it is free to 
withdraw' from the market to avoid losses. 
The idea is contrary to our general policy of 
promoting a more competitive environment 
in the certificated system. 


hearing is necessary and what relevant 
and material facts the objector would 
expect to establish through such a 
hearing that cannot be established 
through written pleadings. General, 
vague, or unsupported objections will 
not be entertained. Answers to objec¬ 
tions are due within 10 days after the 
due date for objections. 

We have also decided to deny Bran¬ 
iff’s exemption request. Under the cir¬ 
cumstances presented here, we feel 
that show-cause procedures are prefer¬ 
able to exemption procedures. 

Accordingly, 

1. We direct all interested persons to 
show cause why the Board should not 
issue an order under section 204 of the 
Act. making final these tentative find¬ 
ings and conclusions and amending 
Braniffs certificate for Route 9 so as 
to add a new segment authorizing the 
permissive nonstop scheduled air 
transportation of persons, property, 
and mail between the terminal point 
Hartford. Conn./Springfield, Mass., 
and the terminal point New York. 
N.Y./Newark. N.J.; 

2. Any interested person having ob¬ 
jections to the issuance of an order 
making final the proposed findings, 
conclusions, and certificate amend¬ 
ments shall, no later than November 
24, 1978, file with the Board and serve 
upon all persons listed in paragraph 6 
a statement of objections together 
with a summary of testimony, statisti¬ 
cal data, and evidence expected to be 
relied upon to support its objections; 
answers to objections shall be filed by 
December 4, 1978; 

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters or issues 
raised before further action is taken 
by the Board; 11 

4. In the event no objections are 
filed to any part of this order, all fur¬ 
ther procedural steps relating to such 
part or parts will be deemed to have 
been w r aived, and the case will be sub¬ 
mitted to the Board for further action; 

5. We deny the application of Bran¬ 
iff Airways for an exemption filed in 
Docket 33151; and 

6. We shall serve a copy of this order 
on all persons named in the service list 
of Docket 33151. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. (All 
Members concurred.) 

Phyllis T. Kaylor, 
Secretary. 

(FR Doc. 78-31595 Filed 11-7-78; 8:45 am] 


"All motions and/or petitions for recon¬ 
sideration shall be filed within the period 
allowed for filing objections and no further 
motions, requests or petitions for reconsid¬ 
eration of this order will be entertained. 


[6320-01-M] 

[Docket No. 32840; Order 78-10-87] 

BROOKER-WHEATON AVIATION, LTD. 

Statement of Tentative Findings and 

Conclusions and Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 20th day of October, 1978. 
Application of BROOKER-WHEA 
TON AVIATION LTD. for a foreign 
air carrier permit pursuant to section 
402 of the Federal Aviation Act of 
1958, as amended. 

By application filed June 9, 1978, 
Brooker-Wheaton Aviation Ltd. 
(Brooker-Wheaton) requests a foreign 
air carrier permit to engage in charter 
foreign air transportation of persons 
and their accompanied baggage, and 
planeload charter foreign air transpor¬ 
tation of property, between any point 
or points in Canada and the United 
States, using “small aircraft.” 1 The 
application is filed pursuant to the 
Nonsclieduled Air Service Agreement 
executed on May 8, 1974, by the Gov¬ 
ernments of the United States and 
Canada. 

No answers to Brooker-Wheaton’s 
application for a foreign air carrier 
permit have been filed. 

Fitness of the Applicant 

Brooker-Wheaton is incorporated 
under the laws of the Province of Al¬ 
berta, as set forth in the Companies 
Act. The Canadian Air Transport 
Committee has issued Brooker-Whea¬ 
ton a license which provides for the 
operation of a charter commercial air 
service operated wholly within Canada 
for the transport of persons or goods 
originating in Edmonton, Alberta, 
Canada. The applicant also has ob¬ 
tained from the Air Transport Com¬ 
mittee a class 9-4 license which autho¬ 
rizes the holder to operate charter 
commercial air services within Canada 
and internationally from a base at Ed¬ 
monton. Alberta. Canada. Brooker- 
Wheaton is restricted in its operations 
to the use of Group A. B, or C aircraft 
having a maximum authorized weight 
on wheels no greater than 18.000 
pounds. 5 The Canadian Department of 
Transport, Civil Aviation Branch has 


'“Small aircraft” are defined by the Non- 
scheduled Air Service Agreement as aircraft 
which are not “large aircraft." “Large air¬ 
craft” are defined as aircraft having both 
(a) a maximum passenger capacity of more 
than 30 seats or a maximum payload capac¬ 
ity of more than 7.500 pounds, and (b) a 
maximum authorized takeoff weight on 
wheels greater than 35.000 pounds. 

* Under Canadian Air Transport Commit¬ 
tee Regulations. Group A aircraft can weigh 
no more than 4,300 pounds. Group B air¬ 
craft can weigh no more than 7.000 pounds, 
and Group C aircraft can weigh no more 
than 18.000 pounds (maximum authorized 
takeoff weight on wheels). 
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issued the operating certificate certify¬ 
ing that the carrier’s aircraft are ade¬ 
quately equipped, and it is able to con¬ 
duct safe operations. Brooker-Whea- 
ton also holds an operating certificate 
which permits the corporation to oper¬ 
ate between points that can be safely 
served in North America from a base 
at Edmonton Municipal Airport. Ed¬ 
monton, Alberta. Canada using Group 
A, B. or C aircraft. 

The applicant’s balance sheet as of 
August 31, 1977, shows total assets of 
$1,482,133 of which $897,088 is shown 
as current assets. On the liabilities 
side, the company show’s current li¬ 
abilities of $844,270 and total liabil¬ 
ities of $1,282,672 resulting in total 
shareholders equity of $167,214 (with 
$32,247 in deferred taxes). Brooker- 
Wheaton is in a profitable position; 
the corporation showed a net profit of 
$25,773 for the year ended August 31. 
1977, which gave the corporation re¬ 
tained earnings of $162,614 on this 
date. Brooker-Wheaton owes $581,336 
to the Cessna Finance Corp., $200,000 
to the Bank of British Columbia, and 
$165,559 to the Cessna Aircraft Corp¬ 
oration—these are all Canadian corpo¬ 
rations. 

The carrier lists the follow’ing air¬ 
craft, which are either owmed or 
leased, as available for charter service 
between Canada and the United 
States: 


Number Passenger Maximum 

Type ol aircraft 

seating 

capacity 

payload 

Cessna 421 

1 7 

2.200 

Cessna 402 

l 7 

1.950 

Cessna 401 

I 6 

2.100 

Cessna 414 

1 6 

1.915 

Cessna 310 

1 5 

1.570 

Cessna 337 

1 3 

1.790 

Cessna 182 

1 3 

1.300 


The applicant states that it has had 
no safety or tariff violations in the last 
five years, nor have there been any 
aircraft accidents during such period. 
Furthermore, the applicant has stated 
that it will comply with all necessary 
insurance conditions. 

"Public Interest" in Award of the 
Authority Sought 

The applicant relies on the 
Non schedule Air Service Agreement 
signed by the Governments of Canada 
and the United States of America on 
May 8. 1974 as the basis for the grant 
of the requested authority. By diplo¬ 
matic Note No. ECT-1108. dated June 
24. 1976, the Government of Canada 
designated the applicant under the 
agreement to perform charter services 
with small aircraft. 

Ownership and Control 

The only stockholders, officers, di¬ 
rectors, and management personnel of 


the corporation are Donald H. Whea¬ 
ton, Beverly W. Brooker, and Edward 
Mitchell. Mr. Wheaton is President, 
and holds 50 percent of all shares out¬ 
standing (6,000 shares of common 
stock). Ms. Brooker is Secretary and 
holds the other 50 percent of out¬ 
standing shares. Mr. Mitchell is Gen¬ 
eral Manager, Operations Manager, 
and Sales Manager of Brooker-Whea¬ 
ton Aviation Ltd. All of the stockhold¬ 
ers. officers, directors and manage¬ 
ment personnel of the corporation are 
Canadian citizens. Likewise, all credi¬ 
tors to the applicant are Canadian. 

The application reveals that neither 
the applicant, nor its officers, direc¬ 
tors or holders of 5 percent or more of 
the stock of the air carrier, owm, either 
directly or indirectly, any other Cana¬ 
dian carrier or foreign carrier or any 
person engaged in a phase of aeronau¬ 
tics. or any common carrier, or in any 
person whose principal business is the 
holding of stock in, or control of, any 
such entities. 

In view of the foregoing and all of 
the facts of record, the Board tenta¬ 
tively finds and concludes that: 

1. It is in the public interest to issue 
a foreign air carrier permit to 
Brooker-Wheaton Aviation Ltd. autho¬ 
rizing it to engage in charter foreign 
air transportation with small aircraft 
of persons and their accompanied bag¬ 
gage and planeload charters of proper¬ 
ty between any point or points in 
Canada and the United States: 

2. Brooker-Wheaton Aviation Ltd. is 
fit, willing, and able properly to per¬ 
form the charter foreign air transpor¬ 
tation described in the specimen 
permit, and to conform to the provi¬ 
sions of the Act and the rules, regula¬ 
tions, and requirements of the Board; 

3. The public interest requires that 
the exercise of the privileges granted 
by the permit shall be subject to the 
terms, conditions, and limitations con¬ 
tained in the specimen permit at¬ 
tached to this order, and to such other 
reasonable terms, conditions, and limi¬ 
tations required by the public interest 
as may be prescribed by the Board; 

4. Brooker-Wheaton Aviation Ltd. is 
substantially owned and effectively 
controlled by nationals of Canada; 

5. The proposed issuance of Brooker- 
Wheaton Aviation Ltd.’s foreign air 
carrier permit will not constitute a 
"major regulatory action" under the 
Energy Policy and Conservation Act as 
defined in subsection 313.4(a)(1) of the 
Board’s regulations; * 

6. An oral evidentiary hearing is not 
required in the public interest; 3 4 and 


3 This is not an action with environmental 
consequences. See subsection 312.2(a) of the 
Board s Procedural Regulations regarding 
Canadian permits for small aircraft charter 
operations. 

' Any interested persons having objections 
to the issuance of an order making final the 


7. Except to the extent granted, the 
application of Brooker-Wheaton Avi¬ 
ation Ltd. in Docket 32840 should be 
denied. 

Accordingly. 

1. We direct all interested persons to 
show cause why the Board should not 
(1) make final its tentative findings 
and conclusions, and (2) issue a for¬ 
eign air carrier permit to Brooker- 
Wheaton Aviation Ltd. in the speci¬ 
men form attached, subject to the ap¬ 
proval of the President pursuant to 
section 801 of the act; 

2. Any interested person having ob¬ 
jection to the issuance of an order 
making final the tentative findings 
and conclusions and issuing the for¬ 
eign air carrier permit shall, no later 
than November 14. 1978, file with the 
Board and serve upon the persons 
named in paragraph 5, a statement of 
objections specifying the part or parts 
of the tentative findings and conclu¬ 
sions objected to, together with a sum¬ 
mary of testimony, statistical data, 
and concrete evidence relied upon in 
support of the objections. If an eviden¬ 
tiary hearing is requested, the objec¬ 
tor should state in detail why such 
hearing is considered necessary and 
what relevant and material facts he 
would expect to establish through 
such hearing which he could not es¬ 
tablish In written pleadings. Any inter¬ 
ested person who wishes to answer 
these objections shall file such an¬ 
swers no later than November 24. 
1978; 

3. If timely and properly supported 
objections are filed, we will accord fur¬ 
ther consideration to the matters and 
issues raised by the objections before 
further action is taken by the Board; 
Provided, That the Board may enter 
an order in accordance with the tenta¬ 
tive findings and conclusions, if it de¬ 
termines that there are no factual 
issues present that warrant the hold¬ 
ing of an oral evidentiary hearing; * 

4. In the event no objections are 
filed, we will waive all further proce¬ 
dural steps and the Secretary shall 
enter an order which (1) shall make 
final the Board's tenative findings and 
conclusions set forth in this order, and 
(2) subject to the approval of the 
President, shall issue a foreign air car¬ 
rier permit to the applicant in the 
specimen form attached; and 

5. We shall serve this order upon 
Brooker-Wheaton Aviation Ltd., the 
Ambassador of Canada in Washington, 
D.C. and the U.S. Departments of 
State and Transportation. 


Board’s tentative findings and conclusions 
and issuing the attached permit, shall be al¬ 
lowed 10 days from the date of service of 
this order to respond. Answers to objections 
shall be filed not later than ten (10) days 
thereafter. 

•Since provision is made for the filing of 
objections to this order, petitions for recon¬ 
sideration will not be entertained. 
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We shall publish this order in the 

Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary. 

All Members concurred. 

United States of America Civil 
Aeronautics Board. Washington. D.C. 

PERMIT TO FOREICN AIR CARRIER FOR SMALL 
AIRCRAFT OPERATIONS 

Brookcr-Wheaton Auaiion. Ltd., is au¬ 
thorized. subject to the provisions set forth, 
the provisions of the Federal Aviation Act 
of 1958 and the Board s orders, rules, and 
regulations, to engage in charter foreign air 
transportation, as follows 

Charter flights with respect to persons and 
their accompanied baggage, and planeload 
charter flights with respect to property, 
between any point or points in Canada 
and any point or points in the United 
States. 

The holder shall be authorized to perform 
those types of charters originating in 
Canada as are now. or may be. prescribed 
for carriage by small aircraft in Annex 
Bdll KBj of the Nonscheduled Air Service 
Agreement between the United States and 
Canada, signed May 8. 1974, including 

amendments, supplements, reservations, or 
supersessions to that Agreement: Proi'ided, 
That any such charters may be performed 
only to the extent authorized by the Air 
Carrier Regulations of the Canadian Trans¬ 
port Commission applicable to operations 
by small aircraft, and the authority of the 
holder to perform such charters shall be 
subject to those Regulations.'The authority 
of the holder to perform United Stales- 
originating charters shall, in accordance 
with Annex B(lllKA) of the Nonscheduled 
Air Service Agreement, be limited to com¬ 
mercial air transportation of passengers and 
their accompanied baggage, and property, 
on a time, mileage or trip basis, where the 
entire planeload capacity of one or more air¬ 
craft has been engaged by a person for his 
own use or by a person for the transporta¬ 
tion of a Rroup of persons and/or their 
property, as agent or representative of such 
group, or such small aircraft operations as 
inay be authorized pursuant to any amend¬ 
ment. supplement, reservation or superses¬ 
sion to that Agreement. 

This permit shall be subject to the follow¬ 
ing terms, conditions, and limitations: 

(1) In the performance of the charter op¬ 
erations authorized by this permit, the 
holder shall not use "large aircraft” as de¬ 
fined in Annex A(iXA) of the Nonscheduled 
Air Service Agreement between the United 
States and Canada, signed May 8. 1974. in¬ 
cluding amendments, supplements, reserva¬ 
tions. or supersessions to that Agreement. 

(2) The holder shall not engage in foreign 
air transportation between the United 


‘Annex B(IIIKB) presently authorizes Ca- 
nadian-originating small aircraft charters of 
the types prescribed in section (IIKB): but 
only to the extent applicable to small air¬ 
craft pursuant to Canadian Transport Com¬ 
mission Regulations. The applicable types 
of charters presently authorized are: Single 
Entity Passenger. Single Entity Property. 
Pro Rata Common Purpose, and Inclusive 
Tour (in some instances split passenger 
charters are authorized). 


States and any point or points, other than a 
point or points in Canada, or transport any 
property or persons whose journey includes 
a prior, subsequent, or intervening move¬ 
ment by air (except for the movement of 
passengers independently of any group) to 
or from a point not in the United States or 
Canada: Provided . That the Board may. 
upon application by the holder, or by regu¬ 
lation. authorize the performance of 
charters where such movements are in¬ 
volved. 

(3) The holder shall not perform United 
States-originaMng charter flights which at 
the end of any calendar quarter would 
result In the aggregate number of all United 
States-originating charter nights performed 
by the holder on or after May 8, 1974. ex¬ 
ceeding by more than one-third the aggre¬ 
gate number of all Canadian-orlginatlng 
charter flights performed by the holder on 
or after May 8. 1974: Provided, That the 
Board may authorize the performance of 
charters not meeting the requirements set 
forth. For the purpose of making such com¬ 
putation the following shall apply: 

(a> A charter shall be considered to origi¬ 
nate in the United States (or Canada) if the 
passengers or property are first taken on 
board in that country, and shall be consid¬ 
ered as one flight whether the charter be 
one-way, round trip, circle tour, or open jaw. 
even if a separate contract is entered into 
for a return portion of the charter trip from 
Canada <or the United States). 

(b) The computation shall be made sepa¬ 
rately for (i) "small aircraft' 1 flights of per¬ 
sons: and (ii) "small aircraft” flights of 
property. 

(c) In the case of a lease of aircraft with 
crew* for the performance of a charter flight 
on behalf and under the authority of an¬ 
other carrier, the flight shall be included in 
the computation If the holder is the lessee, 
and shall not be included if the holder is the 
lessor. 

(d) There shall be excluded from the com¬ 
putation: 

(i) Flights utilizing aircraft having a maxi¬ 
mum authorized takeoff weight on wheels 
(as determined by Canadian Transport 
Commission Regulations) not greater than 
18.000 pounds; and (ii) flights originating at 
a United States terminal point of a route 
authorized pursuant to the Air Transport 
Services Agreement between the United 
States and Canada, signed January 17. 1966. 
as amended, or any agreement which may 
supersede it. or any supplementary agree¬ 
ment thereto W'hich establishes obligations 
or privileges thereunder (if. pursuant to any 
such agreement, the holder also holds a for¬ 
eign air carrier permit authorizing individ¬ 
ually ticketed or individually waybilled serv¬ 
ice over such route, and provides some 
scheduled service on any route pursuant to 
any such agreement), when the flights serve 
either (a) a Canadian terminal point on the 
route, or (b) any Canadian intermediate 
point authorized for service on the route by 
the foreign air carrier permit. 

(4) The holder may grant stopover privi¬ 
leges at any point or points in the United 
States only to passengers and their accom¬ 
panied baggage moving on a Canadian-origi- 
naling flight operating under a contract for 
round-trip charter transportation to be pro¬ 
vided solely by the holder and as to which 
the same aircraft stays with the passengers 
throughout the Journey; Provided, That the 
Board may authorize the performance of 


charters not meeting the requirements set 
forth. 

(5) The Board, by order or regulation and 
without hearing, may require advance ap¬ 
proval of individual charter trips conducted 
by the holder pursuant to the authority 
granted by this permit, if It finds such 
action to be required in the public interest. 

(6) The holder shall conform to the air¬ 
worthiness and airman competency require¬ 
ments prescribed by the Government of 
Canada for Canadian international air serv¬ 
ice. 

(7) The holder shall not operate any air¬ 
craft under the authority granted by this 
permit, unless the holder complies with the 
operational safety requirements at least 
equivalent to Annex 6 of the Chicago Con¬ 
vention. 

(8) This permit shall be subject to all ap¬ 
plicable provisions of any treaty, conven¬ 
tion. or agreement affecting international 
air transportation now' in effect, or that 
may become effective during the period this 
permit remains in effect, to which the 
United States and Canada shall be parties, 

(9) This permit shall be subject to the 
condition that the holder shall keep on de¬ 
posit with the Board a signed counterpart of 
CAB Agreement 18900, an agreement relat¬ 
ing to liability limitations of the Warsaw 
convention and The Hague Protocol ap¬ 
proved by Board Order E-23680. May 13. 
1966. and a signed counterpart of any 
amendment or amendments to such agree¬ 
ment which may be approved by the Board 
and to which the holder becomes a party. 

(10) The holder (1) shall not provide for¬ 
eign air transportation under this permit 
unless there is in effect third-party liability 
insurance in the amount of $1,000,000 or 
more to meet potential liability claims 
which may arise in connection with its oper¬ 
ations under this permit, and unless there is 
on file with the Docket Section of the Board 
a statement showing the name and address 
of the insurance carrier and the amounts of 
liability limits of the third-party liability in¬ 
surance provided, and (2) shall not provide 
foreign air transportation with respect to 
persons unless there is in effect liability in¬ 
surance sufficient to cover the obligations 
assumed in CAB Agreement 18900, and 
unless there is on file with the Docket Sec¬ 
tion of the Board a statement showing the 
name and address of the insurance carrier 
and the amounts and liability limits of the 
passenger liability insurance provided. Upon 
request, the Board may authorize the 
holder to supply the name and address of 
an insurance syndicate in lieu of the names 
and addresses of the member insurers. 

(11) By accepting this permit, the holder 
waives any right it may posses to assert any 
defense of sovereign immunity from suit in 
any action or proceeding instituted against 
the holder in any court or other tribunal in 
the United States (or its territories or pos¬ 
sessions) based upon any claim arising out 
of operations by the holder under this 
permit. 

(12) The exercise of the privileges granted 
by this permit shall be subject to such other 
reasonable terms, conditions, and limita¬ 
tions required by the public interest as may 
be prescribed by the Board. 

This permit shall become effective 

on-. Unless otherwise terminated 

at an earlier date pursuant to the terms of 
any applicable treaty, convention, or agree 
ment. this permit shall terminate (1) upon 
the effective date of any treaty, convention 
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or agreement. or amendment, which shall 
have the effect of eliminating the charter 
foreign air transportation authorized from 
the transportation which may be operated 
by carriers designated by the Government 
of Canada (or in the event of the elimina¬ 
tion of part of the charter foreign air trans¬ 
portation authorized, the authority granted 
shall terminate to the extent of such elimi¬ 
nation). or (2) upon the effective date of 
any permit granted by the Board to any 
other carrier designated by the Government 
of Canada in lieu of the holder, or (3) upon 
the termination or expiration of the Non- 
scheduled Air Service Agreement between 
the United States and Canada, signed May 
8, 1974: However, clause (3) of this para¬ 
graph shall not apply if, prior to the occur¬ 
rence of the event specified in clause (3), 
the operation of the foreign air transpora- 
tion authorized becomes the subject of any 
treaty, convention, or agreement to which 
the United States of America and Canada 
are or shall become parties. 

The Civil Aeronautics Board has directed 
its Secretary to execute this permit and 
affix its seal, on the-. 


Secretary. 

(SEAL) 

Issuance of this permit to the holder ap¬ 
proved by the President of the United 
States on in 

(FR Doc. 78-31597 Filed 11-7-78: 8:45 am] 


r 6320-01-M] 

(Docket Nos. 32708, 32974; Order 78-11-5] 

HOUSTON-PHOENIX/TUCSON CASE 
Order of Consolidation 

Issued under delegated authority 
November 1, 1978. 

North Central Airlines, Inc., has 
filed an amendment to the application 
in Docket 32974 that was previously 
consolidated into Docket 32708. The 
amended application conforms to the 
scope of the investigation as expanded 
by Order 78-9-31. served September 8, 
1978, and will be consolidated herein. 

Accordingly, pursuant to authority 
delegated by Order 78-9-31, it is or¬ 
dered that: Amendment No. 1 to the 
application of North Central Airlines. 
Inc., in Docket 32974 is consolidated 
into the investigation in Docket 32708. 

Persons entitled to petition the 
Board for review of this order pursu¬ 
ant to the Board’s Regulations, 14 
CFR 385.50, may file such petitions 
within ten days after the service of 
this order. 

This order shall be effective and 
become the action of the Civil Aero¬ 
nautics Board upon expiration of the 
above period unless before that date a 
petition for review thereof is filed, or 
the Board gives notice that it will 
review this order on its own motion. 

This order will be published in the 
Federal Register. 


By Katherine A. Kent, Administra¬ 
tive Law Judge. 

Phyllis T. Kaylor, 
Secretary. 

(FR Doc. 78-31599 Filed 11-7-78; 8:45 am] 


[6320-01-M] 

(Docket No. 32319: Order 78-10-93] 

PIEDMONT AVIATION, INC. 

Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C. 
on October 20, 1978. 

On April 4, 1978, Piedmont Airlines 
filed an application to amend its cer¬ 
tificate to authorize it to provide non¬ 
stop service between Charlotte, 
Greensboro/High Point, and Colum¬ 
bia, on the one hand, and Tampa, on 
the other. The application was accom¬ 
panied by a motion for hearing or, in 
the alternative, a request for an order 
to show cause why it should not be 
granted. 

Piedmont alleges, in support of its 
request, that it will provide two non¬ 
stop round trips between Tampa and 
both Charlotte and Greensboro and 
one nonstop round trip between 
Tampa and Columbia, with each flight 
originating or terminating at other 
points on its system. It recites several 
public benefits resulting from imple¬ 
mentation of this proposal, including 
year-round single-plane service in sev¬ 
eral Tampa markets, improved service 
between cities already on its system, 
the reduction of congestion at Atlanta 
by elimination of connection require¬ 
ments, fare benefits to passengers, and 
improved operating conditions result¬ 
ing from the expected increase in its 
average passenger haul and aircraft 
hop. Piedmont also claims that it will 
achieve a $3 million operating profit, 
resulting in a $1 million subsidy-need 
reduction, at the cost of minimal di¬ 
version from other carriers. 

Answers in support of Piedmont's 
application were filed by the Raleigh- 
Durham Airport Authority: the Rich- 
mond-Lexington Airport Commission; 
the Norfolk Port and Industrial Au¬ 
thority; the North Carolina Depart¬ 
ment of Transportation; the State of 
Maryland; the Greensboro-High Point 
Airport Authority; the Greater Char¬ 
lotte Chamber of Commerce and city 
of Charlotte; the Commonwealth of 
Virginia (accompanied by a motion for 
leave to intervene, which we will 
grant); and the Tampa Bay Area Par¬ 
ties. 1 

Delta Airlines and Eastern Airlines 
filed answers in opposition. Delta 
urges us to take a cautious approach 


•Hillsborough County, Pinellas County, 
the city of Tampa, and the Greater Tampa 
Chamber of Commerce. 


and to defer processing this applica¬ 
tion until we evaluate the effect of 
Piedmont’s recent extensions to Miami 
and Boston. It alleges that other, 
larger and less well-served markets 
should be given priority in our hearing 
program, giving as examples its own 
applications for Atlanta-Greensboro/ 
Ft. Myers/Raleigh authority. Eastern 
argues that Piedmont has not shown a 
need for the grant of new' authority. It 
alleges that the Tampa markets are 
thin and adequately served for their 
size; that Piedmont’s forecast is overly 
optimistic; that Piedmont’s fare pro¬ 
posal is not a significant improvement 
over existing discount fares; and that 
Piedmont already has the authority to 
operate over most of the segments 
named as part of its service proposal. 
Piedmont filed a reply to the answers, 
together with a motion for leave to 
file an otherwise unauthorized docu¬ 
ment. which we will grant. 

We have tentatively concluded, on 
the basis of the findings below, that 
the public convenience and necessity 
require the amendment of Piedmont’s 
certificate for Route 87 to add a new 
segment between the terminal point 
Tampa and the coterminals Greens¬ 
boro, Charlotte, and Columbia. The 
authority would be permissive and 
Category II subsidy-ineligible. We also 
tentatively find that Piedmont is fit, 
willing, and able to perform the air 
transportation it proposes and to con¬ 
form to the provisions of the Act and 
to our rules, regulations, and require¬ 
ments. We also find that our proposed 
action does not constitute a major 
Federal action significantly affecting 
the quality of the human environment 
within the meaning of section 
102(2X0 of the National Environmen¬ 
tal Policy Act of 1969, or a major Fed¬ 
eral action under the Energy Policy 
and Conservation Act. 

We also tentatively conclude that 
Piedmont’s Tampa application, like its 
recent Boston and Dallas entry pro¬ 
posals, 1 falls within the class of cases 
that can be handled by show-cause 
procedures, because of the absence of 
any material determinative issue of 
fact requiring resolution in a formal 
evidentiary proceeding. 

We find that the grant of Pied¬ 
mont’s request will result in signifi¬ 
cant benefits to the traveling public 
(see Appendix). Virtually none of the 
Tampa single-plane markets 3 in Pied¬ 
mont’s proposal received year-round, 
round-trip single-plane service in 1977. 
Piedmont’s operation will not only 
provide better service in these mar¬ 
kets. but in so doing, will also elimi¬ 
nate the necessity of connecting at At- 


* Order 78-4-69. April 14, 1978, made final 
by Order 78-8-97. August 17, 1978. 

’These are Tampa-Charlotte. Raleigh. 
Richmond. Norfolk, Greensboro, Columbia. 
Only Tampa-New York/BWI received year- 
round single-plane service. 
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lanta, 4 thus cutting travel time by 
about 50 percent in addition to help¬ 
ing to relieve Atlanta’s congestion. 4 

Piedmont forecasts a first-year oper¬ 
ating profit of $3 million,® and we find 
that there Is sufficient traffic in the 
markets 7 to sustain profitable oper¬ 
ations. If not under its proposal, then 
under a variation. We need not find 
that Piedmont’s precise proposal here, 
or any other specific service pattern, 
in fact can be profitably operated. If 
Piedmont's proposal or a variation can 
be operated on a profitable basis, serv¬ 
ice is likely to be provided, and we are 
persuaded that this has been plausibly 
shown here.® However, even if the 
service is or becomes unprofitable, the 
carrier is free, with the permissive. 
Category II subsidy-ineligible authori¬ 
ty we propose to give it, to cease serv¬ 
ing the markets. We are satisfied that 
nothing developed in an oral eviden¬ 
tiary hearing would reverse this con¬ 
clusion. Finally, neither Delta nor 
Eastern raised the issue of diversion, 
and we find that grant of this authori¬ 
ty will not threaten the ability of any 
carrier to perform its certificate obli¬ 
gations or necessarily result in the ter¬ 
mination of essential services that 
cannot be replaced by another carrier. 

We will give interested persons 30 
days from the date of service of this 
order to show cause why these tenta¬ 
tive findings and conclusions should 
not ber made final; replies will be due 
within 10 days thereafter. We expect 
that objections will be supported by 
detailed economic or legal arguments. 
If an oral evidentiary hearing is re¬ 
quested, the objector should state, in 
detail, why such a hearing is neces¬ 
sary. and what relevant and material 
facts the objector would expect to es- 


4 In FY 1977 about 86 percent of the true 
OScD in the Tampa-Charlotte, Columbia, 
Greensboro, Norfolk. Raleigh. Richmond 
markets used connecting service and about 
93 percent of these connections were over 
Atlanta. 

‘PI-801. Piedmont’s motion. 

‘Exhibit PI-401. 

7 In CY 1977 the traffic in various Tampa 
markets in Piedmont’s application was: 


Between Tampa 
and— 

True O&D Interline 
con nex 

Total 

Charlotte.. 

23.860 

1.500 

24.860 

Columbia. S.C- 10.820 

670 

11.490 

Oreensboro_ 

13.050 

630 

13.680 

Norfolk.-.-. 

11.810 

120 

11.930 

Raleigh. 

15.650 

870 

16.520 

Richmond..— 

11.370 

660 

12.030 

Total_ 

86.060 

4.450 

90.510 


Source: Tables 8 and 10. O&D Sun>ey. 

“As noted in Order 78-4-69, our conten¬ 
tion that Piedmont has made a plausible 
showing that service can be profitably pro¬ 
vided is not an element of our tentative 
public convenience and necessity findings, 
but rather of our determination to process 
this application now. 


tablish through such a hearing that 
cannot be established in written plead¬ 
ings. We will not entertain general, 
vague or unsupported objections. 

Accordingly. 1. We direct all inter¬ 
ested persons to show cause why we 
should not issue an order making final 
the tentative findings and conclusions 
stated here and amending Piedmont’s 
certificate for Route 87 to add a new 
segment authorizing the nonstop 
scheduled air transportation of per¬ 
sons, property and mail between the 
terminal point Tampa/St. Petersburg/ 
Clearwater, Florida, on the one hand, 
and the coterminal points Greens¬ 
boro/High Point. N.C., Charlotte, 
N.C., and Columbia. S.C.. on the 
other;* 

2. We direct that any interested 
person having objections to the issu¬ 
ance of an order making final the pro¬ 
posed findings, conclusions, and certif¬ 
icate amendments set forth here shall, 
no later than November 24. 1978, file 
with us and serve upon all persons 
listed in paragraph 7 a statement of 
objections together with a summary of 
testimony, statistical data, and evi¬ 
dence expected to be relied upon to 
support the objections; replies to ob¬ 
jections shall be filed no later than 
December 4. 1978; 

3. We will give full consideration to 
the matters raised by timely and prop¬ 
erly supported objections before 
taking further action; 16 

4. In the event no objections are 
filed to any part of this order, we will 
deem all further procedural steps re¬ 
lating to such part or parts to have 
been waived and we will take further 
action; 

5. We grant the motion for leave to 
Intervene filed by the Commonwealth 
of Virginia; 

6. We grant Piedmont’s motion for 
leave to file an otherwise unauthor¬ 
ized document; 

7. We will serve a copy of this order 
upon all persons named in the service 
list of Docket 32319. 

We will publish this order in the 
Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary. 

CFR Doc. 78-31598 Piled 11-7-78; 8:45 am] 


•This authority will be permissive and 
subsidy-ineligible under Category II. 

10 Since we have provided for objections, 
we will not entertain petitions for reconsid¬ 
eration. 


[3510-07-M] 

DEPARTMENT OF COMMERCE 

Bureau of tbo Census 

ANNUAL SURVEYS IN MANUFACTURING 
AREA 

Consideration 

Notice is hereby given that the 
Bureau of the Census is considering a 
proposal to initiate or to continue the 
annual surveys listed below for the 
year 1978 and for each year thereafter 
under the authority of Title 13. 
United States Code. Sections 182, 224, 
and 225. These surveys, most of which 
have been conducted for many years, 
are significant in the manufacturing 
area. On the basis of information and 
recommendations received by the 
Bureau of the Census, the data have 
significant application to the needs of 
the public and industry and are not 
available from nongovernmental or 
other governmental sources. 

The establishments covered by these 
surveys directly account for the bulk 
of all manufacturing employment. 
The information to be developed from 
these surveys is necessary for an ade¬ 
quate measurement of total industrial 
production. Government agencies need 
data on the output of these industries. 
Manufacturers in the industries in¬ 
volved, as well as their suppliers and 
customers and the general public, 
have all requested such data in the in¬ 
terest of business efficiency and stabil¬ 
ity. 

These surveys, if conducted, shall 
begin not earlier than December 8. 
1978. 

Most of the following commodity or 
product surveys provide data on ship¬ 
ments and/or production; some pro¬ 
vide data on stocks, unfilled orders, 
orders booked, consumption, etc. Re¬ 
ports will be required of all or a 
sample of establishments engaged in 
the production of the items covered by 
the following list of surveys. These 
surveys have been arranged under 
major group headings based on the 
Standard Industrial Classification 
Manual (1972 edition) promulgated by 
the Office of Management and Budget 
for the use of Federal statistical agen¬ 
cies. 

Major Grout 22—Textile Mill Products 

Broadwoven goods finished; narrow fab¬ 
rics; and yam production. 

Major Group 23—Apparel and Other Fin¬ 
ished Products Made From Fabrics and 

Similar Materials 

Apparel; brassieres, corsets, and allied gar¬ 
ments; and gloves and mittens. 

Major Group 24—Lumber and Wood 
Products, Except Furniture 

Hardwood plyw r ood; softwood plywood; 
and lumber. 
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Major Group 26— Paper and Allied 
Products 

Pulp, and detailed grades of paper and 
board. 

Major Group 28—Chemicals and Allied 
Products 

Industrial gases: inorganic chemicals; 
pharmaceutical preparations, except biolo- 
gicals; and sulfuric acid. 

Major Group 29—Petroleum Repining and 
Related Industries 

Asphalt and tar roofing and siding prod¬ 
ucts. 

Major Group 30—Rubber and 
Miscellaneous Plastics Products 

Rubber and plastics products. 

Major Group 31—Leather and Leather 
Products 

Shoes and slippers (by method of con¬ 
struction). 

Major Group 32—Stone, Clay, and Glass 

Consumer, scientific, technical, and indus¬ 
trial glassware and fibrous glass. 

Major Group 33— Primary Metal 
Industries 

Steel mill products: insulated wire and 
cable; and magnesium mill products. 

Major Group 34—Fabricated Metal Prod¬ 
ucts Except Ordnance. Machinery, and 
Transportation Equipment 

Commercial steel forgings; steel power 
boilers; selected heating equipment; and 
metal cans. 

Major Group 35—Machinery. Except 
Electrical 

Internal combustion engines; tractors, 
except garden tractors; farm machines and 
equipment; mining machinery and mineral 
processing equipment; refrigeration and air- 
conditioning equipment, including warm air 
furnaces: computers and office and account¬ 
ing machines; pumps and compressors; se¬ 
lected industrial air pollution control equip¬ 
ment: and construction machinery. 

Major Group 36—Electrical Machinery, 
Equipment, and Supplies 

Radios, televisions, and phonographs; 
motors and generators; wiring devices and 
supplies; switchgear, switchboard apparatus, 
relays, and industrial controls; selected elec¬ 
tronic and associated products, including 
telephone and telegraph apparatus; electric 
housewares and fans; electric lighting fix¬ 
tures; and major household appliances. 

Major Group 37—Transportation 
Equipment 

Aircraft propellers. 

Major Group 38— Professional, Scientific, 
and Controlling Instruments; Photo¬ 
graphic and Optical Goods; Watches and 
Clocks 

Selected instruments and related products 
and atomic energy products and services. 

The following survey represents an 
annual supplement of a monthly survey and 
will cover the same establishments can¬ 
vassed monthly. There will be no duplica¬ 
tion of reporting, however, since the type of 


data collected on the annual supplement 
will be different from that collected month¬ 
ly. 

Major Group 32— Stone, Clay, and Glass 
Glass containers. 

The following list of surveys repre¬ 
sents annual counterparts of monthly 
and quarterly surveys and will cover 
only those establishments which are 
not canvassed or do not report in the 
more frequent surveys. Accordingly, 
there will be no duplication in report¬ 
ing. The content of these annual re¬ 
ports will be identical with that of the 
monthly and quarterly reports. 

Major Group 20—Food and Kindred 
Products 

Flour milling products. 

Major Group 22— Textile Mill Products 

Finishing plant report—broadwoven fab¬ 
rics; consumption of wool and other fibers, 
and production of tops and noils; carpet and 
rugs: and knit fabric production. 

Major Group 23—Apparel and Other Fin¬ 
ished Products Made From Fabrics and 
Similar Materials 

Sheets, pillowcases, and towels. 

Major Group 25— Furniture and Fixtures 
Mattresses and bedsprings. 

Major Group 26— Paper and Allied 
Products 

Converted flexible packaging products. 

Major Group 28—Chemicals and Allied 
Products 

Phosphatic fertilizer materials; and paint, 
varnish, and lacquer. 

Major Group 30—Rubber and 
Miscellaneous Products 

Plastics bottles. 

Major Group 32—Stone, Clay, and Glass 

Flat glass containers; refractories; and 
clay construction products. 

Major Group 33— Primary Metal 
Industries 

Nonferrous castings; iron and steel found¬ 
ries; steel inventories (consumers and pro¬ 
ducers report); and copper Inventories. 

Major Group 34— Fabricated Metal Prod¬ 
ucts Except Ordnance. Machinery, and 
Transportation Equipment 

Plumbing fixtures; steel shipping drums 
and pails; and closures for containers. 

Major Group 35— Machinery. Except 
Electrical 

Construction machinery. 

Major Group 36—Electrical Machinery, 
Equipment and Suppues 

Fluorescent lamp ballasts. 

Major Group 37—Transportation 
Equipment 

Aircraft engines; complete aircraft; back¬ 
log of orders for aircraft, space vehicles, 


missiles, engines, and selected parts; and 
truck trailers. 

The annual survey of manufactures 
will collect general statistical data, 
such as employment; payroll; man¬ 
hours; capital expenditures; cost of 
materials consumed; gross book value, 
retirements, and depreciation of fixed 
assets; rental payments; supplemental 
labor costs; information on the quanti¬ 
ty of fuels used, etc. This survey, while 
conducted on a sample basis, will cover 
all manufacturing industries, includ¬ 
ing data on plants under construction 
but not yet in operation. 

A survey of research and develop¬ 
ment (R. & D.) activities will be con¬ 
ducted. The major data to be obtained 
in this survey will include total R. & 
D. expenditures by source of funds, 
the number of scientists and engineers 
employed, the amounts spent for pol¬ 
lution abatement and energy R. & D., 
and, for comparative purposes, the 
total net sales and receipts and the 
total employment of the company. 

A survey of shipments to Federal 
Government agencies is planned to 
provide information on the impact of 
Federal procurement on selected in¬ 
dustries and on the economy of States, 
standard metropolitan statistical 
areas, and geographic regions. 

The annual survey of oil and gas will 
canvass the industry which provides 
most of the fuel produced in the 
United States as well as a substantial 
portion of the raw material require¬ 
ments of many Industries. The survey 
will collect information on explora¬ 
tion, development, and production 
costs; sales volumes and values; drill¬ 
ing activity; and assets in the crude pe¬ 
troleum and natural gas industry. 

The annual survey on pollution 
abatement expenditures is designed to 
collect from the manufacturing area 
total expenditures by industry to 
abate pollutant emissions. The survey 
covers current operating costs and cap¬ 
ital expenditures by industry to reduce 
pollution in its air, water, or solid 
forms. It will also obtain the costs re¬ 
covered from abatement activities and 
quantities of pollutants abated. 

The survey of plant capacity will 
obtain information such as number of 
shifts; the actual operating rate; the 
number of production workers for 
actual, preferred, and practical operat¬ 
ing rates; the reasons for operating at 
less than capacity; and the length of 
time required to reach and to maintain 
practical rates. The survey will be 
done on a sample basis and will cover 
all manufacturing industries. 

Copies of the proposed forms are 
available on request to the Director, 
Bureau of the Census, Washington. 
D.C. 20233. 

Any suggestions or recommenda¬ 
tions concerning the subject matter of 
these proposed surveys should be sub- 
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mitted in writing to the Director of 
the Bureau of the Census within 30 
days after the date of this publication 
in order to receive consideration. 

Dated: November 3. 1978. 

Manuel D. Plotkin. 

Director, Bureau of the Census. 

IFR Doc. 78-31585 Filed 11-7-78: 8:45 am] 


13128-01-M] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

GASOLINE MARKETING ADVISORY 
COMMITTEE 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is 
hereby given that the Gasoline Mar¬ 
keting Advisory Committee and Ad 
Hoc Subcommittee will meet Wednes¬ 
day, November 29, 1978. in the Renais¬ 
sance Room, and Thursday. November 
30. 1978. in the Roman Room of the 
Biltmore Hotel, 515 South Olive 
Street, Los Angeles, Calif. 

The purpose of the Committee is to 
provide the Department of Energy 
with expert and technical advice con¬ 
cerning the wholesale and retail sell¬ 
ing of gasoline. 

The agenda for the meetings is as 
follows: 

Wednesday. Noi^ember 29. 1978 

Ad Hoc Subcommittee—Renaissance Room, 

1 to 4:30 p.m. 

Agenda: 

Opening remarks; 

G&sohol in today's motor fleet; 

Potential problems and alternative uses; 

Legislative initiatives: 

Market acceptance: 

Remarks from the floor (10-minute rule). 

Thursday. November 30. 1978 

Full Committee—Roman Room. 9:30 a m. to 

5 pm. 

Agenda: 

Old busmea*. Follow-up to the prior Com¬ 
mittee meeting; 

Rei>ori from the Ad Hoc Subcommittee on 
G&sohol. 

Update on gasoline rationing plan; 

Retail gasoline prices: 

Report on title III of the Dealer Day Art; 

New business: Items for discussion at the 
next meeting; 

Remarks from the floor (10-minute rule). 

The meetings are open to the public. 
The Chairman of the Committee or 
subcommittee is empowered to con¬ 
duct the meetings in a fashion that 
will, in his judgment, facilities the or¬ 
derly conduct of business. Any 
member of the public who wishes to 
file a written statement with the Com¬ 
mittee or subcommittee will be permit¬ 
ted to do so. either before or after the 
meetings. Members of the public who 


wish to make oral statements pertain¬ 
ing to agenda items should inform 
Georgia Hildreth, Director. Advisory 
Committee Management Office. 202- 
252-5935, at least 5 days prior to the 
meeting and reasonable provision will 
be made to include their presentation 
on the agenda. 

Transcripts of the meeting will be 
availabe for public review at the Free¬ 
dom of Information Public Reading 
Room. Room GA-152. Forreslal Build¬ 
ing, 1000 Independence Avenue SW.. 
Washington. D.C. between the hours 
of 8 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holi¬ 
days. Any person may purchase a copy 
of the transcripts from the reporter. 

Issued at Washington, D.C., on No¬ 
vember 2, 1978. 

William P. Davis, 
Deputy Director 
of Administration. 

IFR Doc. 78-31521 Filed 11-7-78: 8:45 am] 


[6740-02-M] 

Federal Energy Regulatory Commission 
[Docket No. CP79-61 

NORTHERN NATURAL GAS CO. 

Application 

October 30. 1978. 

Take notice that on October 4, 1978. 
Northern Natural Gas Co. (Northern). 
2223 Dodge Street. Omaha. Nebr. 
68102, filed in docket No. CP79-6. an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing Northern to construct and 
operate certain minor sales measuring 
station facilities and to sell and deliver 
natural gas in the States of Montana, 
Oklahoma and Texas to certain pipe¬ 
line right-of-way grantors, all as more 
fully set forth in the application 
which is on file with the Commission 
and open to public inspection and the 
appendix hereto. 

It is stated that Northern presently 
has in operation certain minor sales 
measuring stations in the State of 
Oklahoma through which the sale and 
delivery of natural gas is made to 
Southern Union Gas Co. (So. Union) 
pursuant to rate schedule X-46 of 
Northern’s FERC Gas Tariff. Original 
Volume No. 2. It is further slated that 
such gas is resold by So. Union to 
Northern’s right-of-way grantors and 
others for use as irrigation engine fuel, 
residential and other high priority 
uses. 

It is said that seven of Northern’s 
pipeline right-of-w’ay grantors located 
in So. Union's service areas in Oklaho¬ 
ma have requested natural gas service 


from its pipeline. It is further stated 
that granting of authority requested 
herein would result in an increase in 
annual sales to So. Union under rate 
schedule X-46 of 19.660 Mcf, requiring 
an increase in the authorized annual 
sales form 726.509 Mcf to 746,169 Mcf. 

Also, it is said. Northern has in oper¬ 
ation certain sales measuring stations 
in the state of Texas through which 
the sale and delivery of natural gas is 
made to West Texas Gas, Inc. (WTN). 
It is further said that pursuant to rate 
Schedule X-40 of Northern’s FERC 
Gas Tariff, Original Volume No. 2, the 
gas is resold to Northern's right-of- 
w r ay grantors and others for use as irri¬ 
gation engine fuel, residential and 
other high priority uses. 

It is stated that one of Northern's 
pipeline right-of-way grantors located 
in the State of Texas has requested 
natural gas service from applicants 
pipeline through WTN. It is further 
said that this gas is for residential 
heating with an estimated additional 
annual sales of 188 Mcf. resulting in 
total annual authorized sales of 
2,294,219 Mcf of WTN. 

It is said that Northern presently 
operates certain pipeline facilities in 
the State of Montana for the purpose 
of gathering and transporting natural 
gas volumes purchased from the Tiger 
Ridge and Sherard areas. It is further 
said that Northern has received re¬ 
quests from three individuals located 
in rural areas of Blaine County. Mont., 
who. being right-of-way easement 
grantors, desire natural gas service 
from applicant’s pipeline. 

Therefore, Northern requests au¬ 
thority to install and operate the re¬ 
quired delivery stations for direct sale 
and delivery of natural gas volumes to 
the new Montana customers. It is said 
that such service would be rendered 
pursuant to terms of a farm tap serv¬ 
ice contract between Northern and the 
new customer. 

It is said that the above-described 
small volume industrial, commercial 
and residential service would provide 
necessary natural gas volumes for indi¬ 
vidual rural dwellings for heating, 
cooking, water heating and clothes 
drying appliances and seasonal use by 
forms as irrigation engine fuel. 

It Is said that each of the 11 pro¬ 
posed measuring stations would be in¬ 
stalled at individual locations. It is fur¬ 
ther said that the facilities would be 
used to provide service to those right- 
of-way grantors, who, pursuant to the 
terms of their easement agreements, 
have requested natural gas service as 
partial consideration for the right-of- 
way granted to Northern. 

It is stated that the total cost of the 
proposed facilities is estimated to be 
$10,210. and that the costs will be 
borne by the new top customers. 
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Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
November 20, 1978, file with the Fed- 
era 1 Energy Regulatory Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 


the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Northern to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb. 

Secretary . 


[6740-02-M] 

[Docket Nos. CI75-729, et aU 

UNION TEXAS PETROLEUM, A DIVISION OF 
ALLIED CHEMICAL CORP. 

Applications for Cartifkatas, Abandonment of 

Sorvico and Petitions To Amend Certificates! 

October 31, 1978. 

Take notice that each of the appli¬ 
cants listed herein has filed an appli¬ 
cation or petition pursuant to section 
7 of the Natural Gas Act for authori¬ 
zation to sell natural gas in interstate 
commerce or to abandon service as de¬ 
scribed herein, all as more fully de¬ 
scribed in the respective applications 
and amendments which are on file 
with the Commission and open to 
public inspection. 

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
November 29, 1978, file with the Fed¬ 
eral Energy Regulatory Commission. 
Washington. D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission's 
rules of practice and procedure a hear¬ 
ing will be held without further notice 
before the Commission on all applica¬ 
tions in which no petition to intervene 
is filed within the time required 


‘This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


Appendix .—Market Data 


Utility 

Estimated sales (1) In Mcl 

Primary end-use 

Number and rightqf-way grantor 

Peak day Peak month 

Annua) 

Northern Natural Gas (direct): 





N 1 - Burns. T. P. and E. G. 

*3.2 

*60 

295 

Residential heat. 

N 2-Erskine. M. and R. E. 

*3.2 

*60 

295 

Do. 

N-3—Young, J. W. and H. A. 

*3.2 

*60 

295 

Do 

Total NNG (direct) ... 

9.6 

180 

885 


Sout hern Union Gas Co.: 





8-1—Anderson. Richard.... 

*1.0 

*20 

150 

Do. 

S 2—Chaloupck, Ron. 

*1.0 

•20 

150 

Do. 

8 3—Clawson. K. B..... 

*54.0 

*1.600 

13,110 

IrrtgaUon. 

S t—Devore. R. A... 

*1.0 

•20 

150 

Residential heat. 

8-5 Hale. J. and O. .. 

•1.0 

*20 

150 

Do. 

S-e Hamilton. R. D. 

*1.0 

*20 

150 

Do. 

8 7-Woodson, R. S.. 

*24.0 

*700 

5.800 

Irrigation. 

Total Southern Union.. 

83.0 

2.400 

19.660 


West Texas Gas. Inc.: 



— 


W-l-Doty. K.S. 

*1.5 

*35 

188 

Residential heat. 

Total all projects.... 

94.1 

2.615 

20,733 



Note.— < ]) W Winter: S Summer. 


IFR Doc. 78-31391 Filed 11-7-78; 8:45 am] 
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herein if the Commission on its own 
review of the matter believes that a 
grant of the certificates or the au¬ 
thorization for the proposed abandon¬ 
ment is required by the public conven¬ 
ience and necessity. Where a petition 


for leave to intervene is timely filed, or 
where the Commission on its own 
motion believes that a formal hearing 
is required, further notice of such 
hearing will be duly given. 

Under the procedure herein pro¬ 


vided for, unless otherwise advised, it 
will be unnecessary for applicants to 
appear or to be represented at the 
hearing. 

Kenneth P. Plumb, 

Secretary. 


Docket No. and date filed 


Applicant 


Purchaser and location Price per 1.000 ft * Pressure base 


CI75-729. C. Oct. 23. 1978. Union Texas Petroleum, a division of 

Allied Chemical Corp., P.O. Box 2120. 
Houston. Tex. 77001. 

CI77-443. C. Oct. 24. 1978._ General American Oil Co. of Texas, Mead¬ 

ows Bldg.. Dallas. Tex. 75206. 


El Paso Natural Gas Co., certain acreage in 
Eddy County. N. Mex. 

Transwestern Pipeline Co., Loco Hills Fed¬ 
eral unit well No. 1. Eddy County. N. 


{') 

(') 


14.73 

14.73 


CI78 1195. A. Sept. 12. 1978.. Mobil Oil Corp., 9 Green way Plaza, Suite 
2700, Houston. Tex. 77046. 


CI78-1220 (CI64-1278). B. Sohio Natural Resources Co. 50 Penn 
Sept, lli 1978. Place, Suite 1100. Oklahoma City. Okla. 

73118. 

CI78-1221. A, Sept. 11. 1978.. Texas Gas Exploration Corp.. P.O. Box 
52310. Houston. Tex. 77052. 

CI78-1222 (G-3894) (G- Atlantic Richfield Co.. P.O. Box 2819, 

8668). B. Sept. 15. 1978. Dallas. Tex. 75221. 

CI78 1223. A. Sept. 15. 1978.. American Natural Gas Production Co.. 

5075 Westheimer, Suite 1100. Galleria 
Towers West. Houston. Tex. 77056. 

CI78-1224. A, Sept. 15. 1978.. American Natural Gas Production Co- 

CI78-1225 (G-3894 HG- Atlantic Richfield Co... 

8880). B. Sept. 18. 1978. 

CI78-1226. A. Sept. 18. 1978.. The Louisiana Land & Exploration Co., 
225 Baronne St.. P.O. Box 60350, New 
Orleans. La. 70160. 

CI78-1227. A. Sept. 18. 1978.. Atlantic Richfield Co.. P.O. Box 2819, 
Dallas. Tex. 75221. 

CI78-1228. A. Sept. 18. 1978.. Atlantic Richfield Co.... 


CI78-1229. A. Sept. 18. 1978.. Continental Oil Co.. P.O. Box 2197, Hous¬ 
ton. Tex. 77001. 

CI78-1230. A. Sept. 20. 1978.. Cabot Corp.. 1 Houston Center, Suite 1000, 
Houston. Tex. 77002. 

CI78-1231. A. Sept. 20. 1978.. Continental Oil Co.. 


CI78-1232. A, Sept. 21. 1978.. Gulf Oil Co.. P.O. Box 2100. Houston. Tex. 
77001. 


CI78-1234, (G-13373). B. Marathon Oil Co., (operator) et al.. 539 
Sept. 15. 1978. South Main St.. Findlay. Ohio 45840. 

CI78-1235. A. Sept. 14. 1978.. Northwest Exploration Co.. P.O. Box 1526. 

Salt Lake City. Utah 84110. 

078-1236. A. Sept. 14. 1978.. Northwest Exploration Co...... 


CI78-1237. E. Sept 21. 1978.. Gulf Oil Corp., (successor in interest to 
Kewanec Oil Co.). 

078-1238. E. Sept. 21. 1978.Do........ 


078-1239. A. Sept. 21. 1978.. Helmerich & Payne. Inc., 1579 East 2lst 
St.. Tulsa. Okla. 74114. 

078-1240. A. Sept. 25. 1978.. Harper Oil Co.. 904 Hightower Bldg.. 105 
North Hudson. Oklahoma City. Okla. 
73102. 

078-1241 (G 10286). B. Monsanto Co.. 1300 Post Oak Tower. 5051 
Sept. 11. 1978. Westheimer. Houston. Tex. 77056. 

078-1242 (0-6949). B. Sept. Continental Oil Co.. P.O. Box 2197. Hous- 
20. 1978. ton. Tex. 77001. 

078 1243 (077-132). B. Continental Oil Co.. 

Sept. 20. 1978. 

078-1244. B. Sept. 25. 1978.. Arlen Spradlcy et al.. P.O. Box 2433. 

Pampa. Tex. 79065. 

078-1245. A. Sept. 25. 1978.. Phillips Petroleum Co.. 5 C4 Phillips Bldg.. 

Bartlesville. Okla. 74004. 

078-1246, A, Sept. 25. 1978.. The Louisiana Land <fe Exploration Co.. 

225 Baronne St.. P.O. Box 60350, New 
Orleans. La. 70160. 

078-1247. A. Sept. 25. 1978.. Florida Gas Exploration Co., P.O. Box 44. 

Winter Park. Fla. 32790. 


Transcontinental Gas Pipe Line Corp., cer- ( 1 ) 14.73 

tain acreage in the West Cameron, south 
addition, block 494 field. Federal off¬ 
shore Louisiana. 

Northern Natural Gas Co.. Follet field. Ceased production, plugged, and abandoned 
Lipscomb County. Tex. June 21. 1975, and lease terminated. 


Northwest Pipeline Corp . South Canyon 
and Bridle fields. Garfield County. Colo. 

Texas Eastern Transmission Corp., Jennie 
Bell field. Dewitt County. Tex. 

Michigan Wisconsin Pipe Line Co., certain 
acreage in Canadian County. Okla. 

Michigan Wisconsin Pipe Line Co., certain 
acreage In Major County. Okla. 

Texas Eastern Transmission Corp., Jennie 
Bell field. Dewitt County. Tex. 

Alabama-Tennessee Natural Gas Co., cer¬ 
tain acreage located in Tatums Camp 
field. Lamar County. Miss. 

Northern Natural Gas Co., certain acreage 
in Beaver County. Okla.. limited to 
Morrow' Formation. 

Pioneer Gas Products Co., certain acreage 
in the Oil Creek field area. Bryan 
County. Okla., limited to Creek Forma¬ 
tion. 

Phillips Petroleum Co.. Dane field. Major 
County. Okla.. limited to Mississippi For¬ 
mation only. 

Phillips Petroleum Co., certain acreage In 
Hansford County. Tex., and Texas 
County. Okla. 

El Paso Natural Gas Co., certain acreage 
located in the Eumont and Jalrnal fields. 
Lea County. N. Mex. 

Texas Gas Transmission Corp.. certain 
acreage located In the Simon Pass field. 
St. Martin, St. Mary, and assumption 
Parishes. La. 

United Gas Pipe Line Co.. Phoenix Lake 
field, Calcasieu Parish. La. 

Northwest Pipeline Corp.. Twin Arrows 
Farm-Out (undesignated field). Rio 
Blanco County. Colo. 

Northwest Pipeline Corp.. Lower Horse 
Draw < undesignated field). Rio Blanco 
County, Colo. 

Michigan Wisconsin Pipe Line Co., certain 
acreage located in the Eugene Island SA 
block 306 field, offshore Louisiana, 

Michigan Wisconsin Pipe Line Co., certain 
acreage located in the West Cameron 
block 171 field, offshore Louisana. 

Michigan Wisconsin Pipe Line Co.. Chey¬ 
enne field. Roger Mills County. Okla.. 

Northern Natural Gas Co.. Smith Estate 
No. 1, sec. 21-23N-21W, Woddward 
County. Okla.. 

Arkansas Louisiana Gas Co.. J. P. Graham 
No 2 well, Lincoln Parish, La.. 

United Gas Pipe Line Co., Johnson Bayou 
field, Cameron Parish. La.. 

United Gas Pipe Line Co.. Shongaloo area. 
Webster Parish. La.. 

Warren Petroleum Co., East Panhandle 
field. Gray County, Tex.. 

El Paso Natural Gas Co.. HNG-Woods “9" 
Com. No. 2. Malaga field, sec. 9-T24S- 
R28E. Eddy County. N. Mex.. 

United Gas Pipe Line Co., certain acreage 
located in Ridge field. Lafayette Parish. 
La.. 

Florida Gas Transmission Co.. South 
Marsh Island blocks 149 and 150. off¬ 
shore Louisiana. 


<*> 

14.73 

(») 


(«*) 

14.65 

<*») 

14.65 

<*) 


(•) 

14.73 

<•) 

14.73 

(') 

14.73 

<•> 

14.73 

<’) 

14.73 

(*> 

14.73 

(’) 

14.73 

(•> 

<•> 

14.73 

<*> 

14.73 

(’) 

15.025 

<•> 

15.025 

(') 

14.73 

(') 

14.65 

Lease expired, depleted and plugged and 
abandoned Feb. 19, 1966. 

(•> 

<••) 


Wells 5 and 6 were plugged and abandoned 
May 3. 1975. 

(•) 14.73 

(') 

15.025 

(') 

15.025 
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Docket No. and date filed 

CI78-1248. E. SepL 25. 1878 

CI78 1249 ( 0-11224), B. 
Sept. 25. 1978. 

Cm-1250, A. Sept. 25. 1978 

CI78-1251. A, Sept. 28. 1978. 
C178 1252. E. Sept. 28. 1978 . 

('178 1253, E. Sept. 22. 1978 

0178-1254. A. Sept, 11. 1978 

CI78-1255 <0165-398). B 
Sept. 21. 1978. 

CI78 1256. A, Sept. 22. 1978 

C178-1257 i G 12900). B. 

Sept. 27, 1978 

C178-1258. A. Sept. 28, 1978.. 

CI78-1259. A. Sept. 28. 1978 . 
CI78-1260. A. Sept. 25. 1978 .. 
0178-1261, E, Sept. 28. 1978.. 

CI78 1262. A. Sept. 28. 1978.. 

0178 1264. A. Sept. 29. 1978 .. 

0178 1265. A. Sept. 29. 1978.. 
0178 1266. E. Sept. 27. 1878 .. 

0178-1267 E, Sept. 27. 1978 ... 

0178 1268. A. Sept. 27. 1978 .. 
0178 1269. E. Sept 25. 1978 .. 

078-1270. E. Sept. 25. 1978 . 

0178 1271, A. Sept. 26. 1978.. 
0178 1272. A. Sept. 28. 1978 .. 
CJ78 1273. E. Sept. 27. 1978 .. 

078-1274. E. Sept 27. 1978 .. 

078 1275 A. Sept 29. 1978 . 

078 1276, A. 8ept 29. 1978 . 
078 1277 A, Sept. 29. 1978 ... 


Applicant 


Purchaser and location 


Price per 1,000 ft • 


Pressure base 


Gulf Oil Corp. (Successor in Interest to Consolidated Gas Supply Corp.. certain 
Kewanee Oil Co.). P.O. Box 2100. Hous- acreage located In the Sycamore Mill¬ 
ion, Tex. 77001. stone field. Calhoun County, W. Va.. 

Exxon Corp.. P.O. Box 2180, Houston. Tex. Texas Eastern Transmission Corp.. Betha- 
77001 * ny Longstreet field. DcSoto Parish, La.. 

. Chevron UiLA.. Ine.. P.O. Box 7643. San Transportation Gas Pipeline Corp.. South 
Francisco, Calif. 94120. Timbalter blocks 148 and 149. offshore 

Louisiana. 

. Exxon Corp . P.O. Box 2180. Houston. Tex. Columbia Gas Transmission Corp.. Lake 
7700 >• Raccourcl field. LaFourche Parish. La. 

. Oulf Oil Corp. (successor In Interest to Consolidated Gas Supply Corp.. certain 
Kewanoe Oil Co). P.O. Box 2100. Hous- acreage located in the Henrietta D< Kalk 
ton. Tex. 77001. field. Calhoun County, W Va. 

Gulf Oil Corp. (successor in interest to Michigan Wisconsin Pipe Line Co„ certain 
Kewanee Oil Co.). acreage located m the Ship Shoal blocks 

204. 205, 207, and 216 fields, offshore 
Louisiana. 

Mobil Oil Corp.. Nine Green way Plaza, United Gas Pipe Line Co., certain acreage 
Suite 2700. Houston. Tex. 77046. in the Eugene Island area, block 2G1 and 

262 field. Federal offshore Lousiana, 

Phillips Petroleum Co.. 5 C4 Phillips Bldg.. Horner & Smith (successor to Tensas Gas 
Bartlesville. Okla. 74004. Gathering Corp.), Locust Ridge field, 

Tensas Parish. La. 

AnadArko Production Co.. P.O. Box 1330. Trunkline Gas Co.. High Island area (east 
Houston. Tex. 77001. addition—south extension), blocks A-327 

and A 332, offshore Texas. 

Sun Oil Co.. P.O. Box 20. Dallas. Tex. E3 Paso Natural Gas Co., Mescalero field. 
75221 • Lea County. N. Mex. 

Canadian Superior 0:1 (U-S.) Ltd.. P.O. Sea Robin Pipeline Co., blocks 235 and 244, 
Box 1521. Houston. Tex. 77001. South Marsh Island area, offshore Lou¬ 

isiana. 

Alminex U.S.A.. Inc.. P.O. Box 1521, Hous- __do........ 

ton, Tex. 77001. 

Atlantic Richfield Co., P.O. Box 2819. El Paso Natural Gas Co., certain acreage In 
Dallas, Tex. 57221. Rio Arriba County. N. Mex. 

Gulf Oil Corp. (successor in Interest to Consolidated Gas Supply Corp.. certain 
Kew&nee Oil Co.). P.O. Box 2100. Hous- acreage located in the Burnt House 
ton, Tex. 77001. Lucern field. Ritchie County, W. Va. 

Mesa Petroleum Co.. P.O. Box 2009. Ania- Transcontinental Gas Pipe Line Corp.. 
rtllo. Tex. 79189. Brazos area, block 409, offshore Texas. 

Gulf of Mexico. 

Pan Eastern Exploration Co.. P.O. Box Panhandle Eastern Pipe Line Co.. High 
1642. Houston. Tex. 77001. Island area, east addition, south exten¬ 

sion. blocks A-327 and A-332. offshore 
Texas. 

The Superior Oil Co.. P.O. Box 1521. Hoine El Paso Natural Gas Co.. North Horseshoe 
ton. Tex. 77001. Bend field. Eddy County, N. Mex. 

Gulf . Oil Corp. (successor in interest to Consolidated Oas Supply Corp-. certain 
Kewanoe Oil Co.). acreage located in the Vadis field. Gilmer 

and Lewis Counties. W. Va. 

...-.-... Consolidated Oas Supply Corp.. certain 

acreage located in the Elk Creek field. 
Barbour County. W. Va. 

Exxon Corp., P.O. Box 2180. Houston. Tex. Transwestern Pipeline Co.. Rio Pecos field. 
77001 - Eddy County. N. Mex. 

Gulf Oil Corp. <successor in interest to Consolidated Oas Supply Corp.. certain 
Kewanee Oil Co.). acreage located in the Burnt House 

Lucern field, Gilmer County. W. Va. 

.do.—-...—. Consolidated Gas Supply Corp.. certain 

acreage located In the Vandalia field, 
Lewis County. W. Va. 

Columbia Oas Development Corp.. P.O. Columbia Oas Transmission Corp.. certain 
Box 1350, Houston. Tex. 77001. acreage in Eddy County. N. Mex. 

Exxon Corp...... El Paso Natural Gas Co.. Scarborough 

field. Lea County. N. Mex. 

Gulf Oil Corp (successor In Interest to Consolidated Gas Supply Corp.. certain 
Kewanee Oil Co.). acreage located in the Olenville West 

field. Gilmer County, W. Va 

Oulf Oil Corp. (successor In interest to Consolidated Oas Supply Corp.. certain 
Kewanee Oil Co ). P.O. Box 2100. Hous- acreage located in the Sycamore Mill¬ 
ion. Tex. 77001. stone field. Calhoun County. W.Va 

The Rosewood Corp.. 2500 First National Northern Natural Oas Co.. Southeast 
Bank Bldg.. Dallas, Tex. 75202. Arnett field, sec. 10. U. and 15-T19N 

4 R23W. Ellis County, Okla. limited to 

Morrow Formation. 

Texaco. Inc.. P.O. Box 6052. New Orleans. Tennessee Oas Pipeline Co.. Raphael Pass 
La. 70160. field. Plaquemines Parish, La. 

Caroline Hunt Trust Estate, 2500 First Na- Northern Natural Gas Co., sec. 14-T19N- 
tional Bank Bldg.. Dallas. Tex. 75202. R23W. Ellis County. Okla.. limited to 

Morrow formation. 


(") 


14.65 


Depleted, plugged, and abandoned. lease 
has terminated and contract has been 
canceled. 


..do.. 


C9 

14.73 

O 

15.025 

< l *> 

14.65 

i *•) 

15.025 

(•) 

14 73 

<”> 


(•) 

14.73 

Nonproductive. 


<»> 

15.025 

(‘> 

15.025 

(»> 

14.65 

<") 

14.65 

(»> 

14.73 

<*) 

14 66 

(*) 

14.73 

<*•> 

14.65 


14.65 

(»> 

14.73 

<*•) 

14.65 

(••) 

14.65 


14.65 

<•> 

14.65 

("> 

14.65 

(»•) 

14.66 

(**> 

14.65 

(') 

14.73 

<*> 

14.65 
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NOTICES 


Docket No. and date filed 


Applicant 


Purchaser and iocation 


Price per 1,000 ft * Pressure base 


CI78 1278. A. Sept. 29. 1978.. Amoco Production Co.. Security Ufo Bldg.. Panhandle Eastern Pipe Lino Co.. South 
Denver. Colo. 80202. Forgan field. Beaver County, Okla. 

CI78-1279. A. Sept. 29. 1978.. Aminoil. U S.A. Inc.. Golden Center 1. 2800 Texas Eastern Transmission Corp.. certain 
North Loop West. P.O. Box 94193. Hous* acreage located In block 606. West Ca- 
ton. Tex. 77018. meron area, offshore Louisiana. 

CI78-1280 (G-8603). F. Feb. American Petroflna Co. of Texas (succes- Texas Eastern Transmission Corp.. Helen 
24.1978. sor to Continental Oil Co.. P.O. Box Gohlke field. Victoria County. Tex. 

2159. Dallas. Tex. 75221. 


<•) 

14.65 

(•) 

15.025 

(»*) 

14.73 


Applicant is willing to accept the applicable national rate pursuant to opinion No. 770. as amended. 

s Atlantic Richfield Co. no longer has any interest in the properties (leases) covered by the sales contract, certificate, and rate schedule. All wells were depleted 
and subsequently plugged and abandoned. 

‘Applicant and purchaser are affiliated. 

•Applicant is filing under gas purchase and sales agreement dated July 18. 1978. 

'Applicant is filing under gas purchase and sales agreement dated May 8. 1978. 

"The basic contract was superseded by gas purchase contract dated Oct. 1. 1977. which combined the sale with that authorized by certificate in docket No. G- 
11819 under Marathon gas rate schedule No. 14. The superseding contract consolidating the sale under rate schedule No. 14 was accepted for filing by the Secre¬ 
tary's letter order issued July 22. 1978. 

'Effective as of July 1. 1978. applicant acquired all of Kewanee’s interest In properties covered by contract dated Sept. 20. 1972. as amended. 

"Effective as of July 1. 1978. applicant acquired all of Kewanees interest In properties covered by contract dated Oct. 10. 1971. 

•The only leasehold commitment to the subject contract and rate schedule was sold and assigned to Allegheney American Corp. (%> and Royce A. Scott (*6), 
effective Aug. 1. 1977. 

‘•‘Cont inental has assigned, as aforesaid, all of Its properties which contribute to the production of gas from the Mitchelt A-l. well. Roseberry Formation. Con 
linental s gas from such well and formation being its commitment under rate schedule 432. 

" Effective as of July l. 1978, applicant acquired all of Kcwanee’s interest in properties covered by contract dated Feb. 13. 1968. as amended. 

“Effective as of July 1. 1978. applicant acquired all of Kewanee s interest in properties covered by contract dated Aug. 27. 1952, as amended. 

“Effective as of July 1. 1978. applicant acquired all of Kcwanec’s interest in properties covered by contract dated Jan. 2. 1968. 

"The last remaining property covered under rate schedule No. 407 was assigned to W. E. RUher effective July 6. 1967. All other leases under this sales agree¬ 
ment had previously expired. 

• Effective as of July 1. 1978. applicant acquired all of Kewanee’s interest in properties covered by contract dated May 4. 1955. as amended. 

“Effective as of July 1. 1978. applicant acquired ali of Kewanee’s interest in properties covered by contract dated July 25. 1961. as amended. 

*’ Effective as of July 1. 1978. applicant acquired all of Kewanee s interest in properties covered by contract dated Apr. 9. 1946. as amended. 

“Effective as of July 1. 1978. applicant acquired all of Kewanec’s Interest In properties covered by contract dated Sept. 24. 1962. os amended. 

“Effective as of July 1. 1978. applicant acquired all of Kewanee’s Interest in properties covered by contract dated July 27. 1964. as amended. 

16 Effective as of July 1. 1978, applicant acquired all of Kewanee's interest in properties covered by contract dated Sept. 25. 1969. as amended. 

81 Effective as of July 1. 1978. applicant acquired all of Kewanee’s interest In properties covered by contract dated Apr. 22, 1964, as amended. 

"Applicant is filing under gas purchase contract dated Sept. 22. 1978. 

"That by assignment dated Nov. 29. 1977 (effective Aug. 1. 1977). Conoco assigned to Petroflna all of Conoco’s right, title, and interest In and to the oil and gas 
leasehold estate and are requesting to continue service of predecessor. 

Filing code: A—Initial service. B—Abandonment. C—Amendment to add acreage. D—Amendment to delete acreage. E—Total succession. F-Partial succession. 

[FR Doc. 78-31392 Filed 11-7-78; 8:45 ami 


[3128-01-M] 

Office of Hearings and Appeals 
CASES FILED 

Week of October 6, 1978, Through October 13, 
1978. 

Notice is hereby given that during 
the week of October 6. 1978 through 
October 13. 1978 the appeals and ap¬ 
plications for exception or other relief 
listed in the Appendix to this Notice 


were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Under the DOE’S procedural regula¬ 
tions. 10 CFR. Part 205, any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with the DOE written comments on 
the application within ten days of 
service of notice, as prescibed in the 
procedural regulations. For purposes 
of those regulations, the date of serv¬ 


ice of notice shall be deemed to be the 
date of publication of this Notice or 
the date of receipt by an aggrieved 
person of actual notice, whichever 
occurs first. All such comments shall 
be filed with the Office of Hearings 
and Appeals, Department of Energy, 
Washington, D.C. 29461. 

Melvin Goldstein, 
Director , Office of 
Hearings and Appeals. 

October 30. 1978. 


List of Cases Received by the Office of Hearings and Appeals 

[Week of Oct. 6 through 13. 19781 


Dale 


Name and location of applicant Case No. 


Type of submission 


Oct 6 1978 


City of Long Beach. Long Beach. Calif. DEE-1951. 


Do.. New England Power Co.. Washington. D.C. DPI-0021 


Oct. 10. 1978. Bob Adams (St. Louis Post). Washington DFA-0229. 

D.C. 

Do. Basin Petroleum. Inc.. Long Beach. Calif.... DEE-1948— 


Do. Cleary. Oottlieb. Steen, & Hamilton. DFA-0230. 

Washington. D.C. 


po.. 


Continental Oil Co.. Houston. Tex 


DEE-1947 
and DST- 
1947. 


Price exception (sec. 212.73). If granted: The city of Long Beach would be 
permitted to sell a portion of the crude oil produced from the Upper 
Terminal VI Reservoir. Long Beach Unit at upper tier celling prices. 

Exception from base fee requirements. If granted: New 'England Power 
Co. would be permitted to import residual fuel oil on a fee-exempt basis 
during the current allocation period. May 1. 1978 through Apr. 30, 
1979. 

Appeal of an information request denial. If granted: The DOE's Aug. 23. 
1978. information request denial would be rescinded and Mr. Adams 
would receive access to EEO 1 forms and other data on hiring prac¬ 
tices. 

Exception from the entitlements program. If granted: Basin Petroleum. 
Inc., would be granted an exception from the “reverse entitlements’* 
penalty which would enable Basin to transport residual fuel oil to the 
east coast market. 

Appeal of an information request denial. If granted: The DOE’S Sept. 5. 
1978. information request denial would be rescinded and Cleary. Gott¬ 
lieb. Steen. Sc Hamilton would be granted access to certain DOE memo¬ 
randa. 

Allocation exception (sec. 211.10) request for temporary stay. If granted: 
Continental Oil Co. would receive an exception from the provisions of 
10 CFR 211.10(b) with respect to its single allocation requirement. The 
firm would be granted a temporary stay of the single allocation frac¬ 
tion requirements and would be permitted to Implement an emergency 
allocation program. 
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List of Cases Received bp the Office of Hearings and Appeals —Continued 

I Week of Oct. 6 through 13. 1978] 


Date 


Name and location of applicant Case No. 


Type of submission 


Do.. 


Gulf Oil Corp.. Houston. Tex...... DEE-1952.. 


Do. 

Do.. 

Do.... 

Do- 

Do... 

Oct. 11. 1978. 

Oct. 12. 1978...... 

Do.. 

Do... 

Do.. 

Do... 

Do. 

Do....... 

Oct. 13. 1978. 


Hcrlockcr Fuel Co.. Albemarle. N.C. DEE-1950.. 

Northland Oil & Refining Co.. Tulsa. Okla. DES-0109.. 

W. H. Price. Granbury. Tex. DEE-1949.., 


Schultz Gas Service. Inc.. Washington. D.C DSG-0035 

and DES- 

0110 . 


Taunton Municipal Lighting Plant. Wash- DED-0007. 
lngton, D.C. 


Little America Refining Co.. Washington. DEX-0116. 
D.C. 


Chevron. U.S.A. (Tognazzini). Washington. DEE-1953... 
D.C. 

Damson Oil Corp., Houston. Tex...... DEE-1954... 

James A. Leonard. Austin. Tex. DRA-0231... 


.do—..... DEE-1958... 

M. L. Mayfield. Houston. Tex.... DEE-1957 


Do.. 


Oswego Oil Service Corp.. Hempstead. N Y. DEE-1956.., 
Shell Oil Co., Houston. Tex... DEE-1955.. 


Mid-America Refining Co., hie.. Washing- DEE-1959 
ton. D.C. and DES- 

1959. 


Selby Williams. Piketon. Ohio. DRW-0001. 


... Price exception (sec. 212.83). If granted: Gulf Oil Corp. would be permit¬ 
ted to adjust its May 1973 marketing cost base, calculated pursuant to 
10 CFR 212.83. to reflect the reduction in marketing costs occurring 
from changes in marketing operations. 

... Exception to change suppliers. If granted: Herlocker Fuel Co. would, be 
the distributor for Shell Products In the Stanly County area, replacing 
the present supplier. Mainliner Oil Co. 

... Request for stay. If granted: Northland Oil & Refining Co. would be 
granted a stay of the provisions of 10 CFR 211.67 with respect to ila en¬ 
titlement purchase obligations pending a final determination on its ap¬ 
plication for exception. 

... Price exception (sec. 212.54). If granted: W. H. Price would be permitted 
to retroactively classify the crude oil produced from W, D. Hawthorne 
lease, located in Jones County. Tex., as stripper well oil for the period 
of Sept. 1. 1976 to Apr. 1. 1978. 

Request for special redress and stay request. If granted: The Office of 
Hearings and Appeals would review the Economic Regulatory Adminis¬ 
tration's modified special report order and compliance with the order 
would be stayed pending a determination on the firm’s petition for spe¬ 
cial redress. 

... Request for discovery. If granted: Discovery would be granted to Taun¬ 
ton Municipal Lighting Plant with respect to certain documents in the 
possession of Quincy Oil. Inc. 

... Supplemental order. If granted: The DOE would review the entitlements 
exception relief granted to Little America Refining Co. during the 1978 
fiscal year In order to determine whether the level of relief accorded 
tile firm was appropriate. 

... Price exception (sec. 212.73). If granted: Chevron, U.S.A.. would be per¬ 
mitted to sell the crude oil from the Tognazzini lease located In Santa 
Barbara County. Calif, at upper tier ceiling prices. 

... Price exception (sec. 212.73). If granted: Damson Oil Corp. would be per¬ 
mitted to sell the crude oil produced from the Venice Beach Unit locat¬ 
ed in Los Angeles. Calif., at upper tier ceiling prices. 

.. Appeal of supplemental remedial order. If granted: The supplemental re¬ 
medial order would be rescinded and James A. Leonard would not be 
required to refund overcharges made on sales of crude oil sold to the 
Permian Corp. 

.. Price exception (sec. 212.73). If granted: James A. Leonard’s Coffield 
leases located in Milam and Burleson Counties. Tex., would be treated 
as separate properties. 

.. Price exception (sec. 212.73). If granted: M. L. Mayfield would be permit¬ 
ted to sell the crude oil produced from the Pine Prairie located in Lou¬ 
isiana at stripper well prices. 

.. Exception to reporting requirements. If granted: Oswego OU Service 
Corp. would not be required to submit various DOE forms. 

.. Price exception (sec. 212.73). If granted: Shell Oil Co. would be permitted 
to sell the crude oil produced from the Gas City Red River Waterflood 
Unit located in Dawson County. Mont., at upper tier ceiling prices. 

Exception to the entitlements program: Stay request. If granted: Mid- 
America Refining Co., Inc., would receive an exception to the provi¬ 
sions of 10 CFR 211.67 which would relieve the firm of any obligations 
to purchase entitlements during the months of July 1978 through De¬ 
cember 1978 for Its crude oil receipts and runs to still from May 1978 
through October 1978. Mid-America Refining Co. would also be granted 
a stay of its entitlements purchase obligations pending a final determi¬ 
nation on its application for exception. 

.. Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of Feb. 17. 1978 by DOE region V 
would be issued as a remedial order by the Department of Energy. 


Remedial Orders—Notices of Objection Received 


Date 

Name and location of applicant 


Case No. 

Oct. 10. 1978. 

.... Marcum Oil Co.. Jefferson City. Mo. 



Do. 

.... Pierremonl. Petroleum Corp., Dallas. Tex. 


DEF-14°9 

Do.. 

.... Newhall Refining Co.. Inr., Dallas. Tex.. 


DXF-1122 

Do. 

.... Appalachian Flying Service. Washington. D.C... 


DKO-0125 

Oct. 12. 1978. 

.... Olympia Exploration Co.. Oklahoma City. Okla. 



Do.. 

.... Atlantic Oil Co.. Los Angeles, Calif. 


.................L/4VW V t «0 

nRO~0127 

Do. 

.... Chester F. Dollev. Los Angeles. Calif. . 


non moA 


IFR Doc. 78-31495 Filed 11-7-78; 8:45 am] 
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[3128-01-M] 

CASES FILED 

Week of October 13, 1978, Through October 
20, 1978. 

Notice is hereby given that during 
the week of October 13. 1978 through 
October 20. 1978 the appeals and ap¬ 
plications for exception or other relief 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 


and Appeals of the Department of 
Energy. 

Under the DOE's procedural regula¬ 
tions, 10 CFR Part 205. any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with DOE written comments on the 
application within ten days of service 
of notice, as prescribed in the proce¬ 
dural regulations. For purposes of 
those regulations, the date of service 
of notice shall be deemed to be the 


date of publication of this Notice or 
the date of receipt by an aggrieved 
person of actual notice, whichever 
occurs first. All such comments shall 
be filed with the Office of Hearings 
and Appeals, Department of Energy, 
Washington, D.C. 29461. 

Melvin Goldstein, 
Director, Office of 
Hearings and Appeals. 

October 30, 1978. 


List of Cases Received by the Office of Hearings and Appeals 

[Wwk of October 13 through 20. 19781 


Date 


Name and locations of applicant Case No. 


Type of submission 


Oct. 13. 1978_Amerada Hess Carp.. Washington. D C- DR II 0096 

and DRD- 
0096. 

Do_Eastern Oil Co. Tallahassee. Fla_DFA-0232._ 


Do..... Exxon Co.. U.SJL. Washington. D.C...... DFA-0233.. 


Oct. 16. 1978.. Ashland Oil. Inc^ Washington. D.C_ DRH 0084 


Do..Ashland Oil. Inc., Washington. D.C_._DRD-0010. 


l>o....... Pierson, Semmes. Crolius & Finley. Wash DFA-6234— 

ington. D.C. 


Do.h.... .-. Southland Royalty Co.. Fort Worth. Tex.... DEE-1964 

and DLE- 
1965. 

Oct. 17. 1978_____John T. Ackerman. Jr. (Sisseton Bottle DRW-0002 — 

Gas Co.J. SLsseton. S. Dak. 

Do.... Robert L. Adams. Corpus Christ!. Tex_DRW 0003 .... 

Da...... Basse It Oil £ Equipment Co.. Inc.. Alcxan- DRS-0112.. 

dria. Va. 


Do___ BuUcr Fuel Co.. Oxford. Mass___ DRW 0004 .... 

Do...... Del's Oil Co.. Belton. Mo__DEE 1961. 

Do.....Greene OIL Inc.. Latrhcr. S. Dak_ DRW 0005.... 

Do...— Halter Gas Co.. Oran. Mo....—.. DEE-1966. 

Do-- JEDCO. Inc.. Mobile. Ala....DRW 0006 — 

Do—-—.—. R. W. Jones and E. Haag. Freer. Tex.. DRW-0007 .... 

Do__ Mecca Oil Co.. Olney. Ill.__ DRW 0008 — 

Do... Mitchell Energy Corp.. Houston. Tex.. DRD 0093 

and DRH- 
0093. 

Do..O- Kails Fluid Service. Inc.. Liberal. Kan— DRW-0009 — 

Do........ Peterson Gas Co.. Harlan. Iowa.... DRW-0019.... 

Do--- J. L. Pulsipher and W. L. Pulsipher. Salt DRW-0011... 

Lake City. Utah. 


Request for evidentiary hearing and discovery. If granted: Amerada Hess 
Corp. would be granted discovery of certain DOE materials and would 
receive an evidentiary hearing with regard to certain issues of fact 
raised by the proposed remedial order. 

Appeal of an Information request denial. If granted: The Sept. 19. 1978. 
information request denial would be rescinded and Eastern Oil Co. 
would receive access to certain DOE materials relating to Eastern's 
August 1974 notice of probable violation. 

Appeal of information request denial. If granted: The Aur. 30. 1978. in 
formation request denial would be rescinded and Exxon Co,. U.S.A.. 
would be granted access to DOE materials relating to slnpper well 
crude oil. 

Motion for an evidentiary hearing. If granted: An evidentiary hearing 
would be convened in connection with Ashland Oil. Inc/s, statement of 
objections regarding the proposed remedial order Issued to the firm. 

Motion for discovery. If granted: Discovery would be granted to Ashland 
Oil. Inc., with respect to objections to a proposed remedial order, case 
No. DRO-0084. 

Appeal of information request denials. If granted: The DOE’s Aug. 15. 
1978. and Sept. 15. 1978. information request denials would be rescind 
ed and Pierson. Semmes. Crolius £ Finley would receive access to DOE 
materials relating to System Fuels, Inc., and Varibus Corp. 

Price exception (sec. 212.73). If granted: Southland Royalty Co. would be 
permitted to sell the crude oil produced at its Joss and House Creek 
Federal leases located in Niobrara County and Campbell County. Wyo.. 
at upper tier celling prices. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of Apr. 10. 1978. by regton VIII 
would be issued as a remedial order by the Department of Energy. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of June 23. 1978. by region VI 
would be Lssued as a remedial order by the Department of Energy. 

Request for stay. If granted: Bassett Oil £ Equipment Co.. Inc., would be 
granted a stay of the requirement that the firm appeal a revised reme¬ 
dial order pending Judicial action in a different case. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of Mar. 6. 1978. by region I 
would be issued as a remedial order by the Department of Energy. 

Request to change supplier. If granted: Del’s Oil Co. would be assigned a 
new supplier of motor gasoline to replace its base period supplier. 
Vickers Petroleum Co. 

Proposed remedial order for which no objection* have been filed. If 
granted: The proposed remedial order of Apr. 28. 1978. by region VIII 
to Greene Oil. Inc., would be Lssued as a remedial order by the Depart¬ 
ment of Energy. 

Exception to change supplier. If granted: Halter Gas Co. would be as 
signed a new base period supplier of propane to replace Atlantic Rich¬ 
field Co. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of June 23. 1978. by region IV 
would be issued as a remedial order by the Department of Energy. 

Proposed remedial order for which no objections have been filed. If 
granled: The proposed remedial order of June 8. 1978. by region VI 
would be issued as a remedial order by the Department of Energy. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of May 10, 1978. by region V 
would be issued as a remedial order by the Department of Energy. 

Request for evidentiary hearing motion for discovery. If granted: An evi¬ 
dentiary hearing would be convened in connection with Mitchell 
Energy Corp.’s statement of objections to the July 29. 1978. proposed 
remedial order issued to the firm. Discovery* would also be granted to 
Mitchell Energy Corp. with respect to certain DOE documents. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of July. 12. 1978. by region VII 
would be issued as a remedial order by the Department of Energy. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of July 18, 1978. by region VII 
would be Issued as a remedial order by the Department of Energy. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of May 9. 1978. by region VIII 
would be issued as a remedial order by the Department of Energy. 
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List of Cases Received by the Office of Hearings and Appeals —Continued 

[Week of October 13 through 20. 1978] 


Date 


Name and locations of applicant 


Case No. 


Type of submission 


Do... 

Do... 

Do... 

Do....„... 

Oct. 19. 1978.... 

Do......—... 

Do... 

Do.... 


Raymond Oil Co.. Huron. S. Dak... DEE-1960.. 


South Texas Oil & Gas Producing Co., DRW-0012.. 
Inc.. Corpus Christi. Tex. 

Texaco. Inc., White Plains. N.Y.. DSG 0036... 


Thomas Petroleum. Liberal. Kans..... DRW 0013., 

Florida Power 6c Light Co.. Miami. Fla. DPI-0022. 


Husky Oil Co. of Delaware. Washington, DEZ 0112_ 

DC. 

Mobil Oil Corp., Washington. D.C. DEA-0235.._ 


Mobile Bay Refining Co.. Washington. D.C DPI-0023.. 


°°. Olympian Oil Co.. San Francisco. Calif_ DMR 0033... 


Oct. 18. 1978... Pawnee Petroleum Co. Seminole. Okla_ DRX-0117.. 


Oct. 19. 1978.........__ 

Do.... 


Phillips Petroleum Co.. Bartlesville. Okla... DEE-1967... 
Texas Pacific Oil Co.. Inc.. Dallas. Tex. DXE-1970.. 


True Oil Co.. Casper. Wyo.. DEE-1969._ 


Price exception (sec. 212.93 >. If granted: Raymond Oil Co. would be 
granted a retroactive exception permitting it to increase its prices for 
No. 2 fuel oil. 

Proposed remedial order for which no objections have been filed. If 
granted: The proposed remedial order of June 9. 1978. by region VI 
would be issued as a remedial order by the Department of Energy. 

Request for special redress. If granted: The Office of Hearings and Ap¬ 
peals would order the Economic Regulatory Administration to conclude 
its rulemaking concerning amendments to the refiner price regulations 
allowing the allocation of increased costs to gasoline prices. 

Proposed remedial order for w’hich no objections have been filed. If 
granted: The proposed remedial order of May 30. 1978. by region VII 
would be Issued as a remedial order by the Department of Energy. 

Exception from base fee requirements. If granted: Florida Power 6c Light 
Co. would be permitted to import residual fuel oil on a fee-exempt basis 
during the period May 1. 1978. to Apr. 30. 1979. 

Interlocutory order. If granted The exception proceeding Initiated by 
the Husky Oil Co. of Delaware (case No. FEE-3231) would be reopened 
for reconsideration. 

Appeal of the Canadian crude oil allocation notice. If granted: The 
DOS's Canadian crude oil allocation notice would be modified and the 
Economic Regulatory Administration would be directed to change the 
priority designations of certain refineries. 

Exception from base fee requirement. If granted: Mobil Bay Refining Co. 
would be permitted to offset future oil import license fee payments 
with tariff duties incurred and paid during the period October 1977 
through April 1978. 

Request for modification. If granted: The order issued to Olympian Oil 
Co. by the Fuels Regulation Division of region IX of the Department 
of Energy would be rescinded, and Pacific Refining Co. would not re¬ 
place Gulf Oil Corp. as the base period supplier of Olympian Oil Co. 

Supplemental order. If granted: The ordering par. (3) of DOE Aug. 9. 
1978. decision and order would be rescinded and a new ordering para¬ 
graph relating to the firm's appeal rights would be substituted in its 
place. 

Price exception (sec. 212.73). If granted: Phillips Petroleum Co. would be 
permitted to sell the crude oil produced from the Amtson lease, located 
in Divide County. N. Dak. at upper tier ceiling prices. 

Extension of relief granted in Texas Pacific Oil Company, case No. DEE- 
0910 (decided July 6. 1978) (unreported decision). If granted: Texas Pa¬ 
cific Oil Co.. Inc., would be permitted to increase its prices to reflect 
nonproduct cost increases incurred in producing natural gas liquids and 
natural gas liquid products at the Enville Gas Plant. 

Price exception (see. 212.73). If granted: True Oil Co. would be allowed to 
sell crude oil produced at its Laubach properties located in McCone 
County. Mont., at upper tier ceiling prices. 


Notices of Objection Received 


Date 

Name and locations of applicant 



Case No. 

Oct. 19. 1978__ 

Do___ 

.-— McCulloch Gas Processing Corp.. Washington. D.C. 

-....... Sentry Refining. Inc.. Washington. D.C. 



- DXE-1617 

and DXE- 
1618 


Proposed Remedial Order—Notices of Objection Received 


Oct. 18, 1978.... J W Operating Co., et al., Dallas. Tex. 

Oct. 19. 1978.„..... Cal Ion Petroleum Co.. Natchez, Miss. 

Oct. 16. 1978.. j. R. Parten. Houston, Tex... 

Oct. 19. 1978... J-W Operating Co., Dallas. Tex. 

Do.-~„......do..„. 

Do ....do.. 

.-.-. Memphis Aero Corp., Washington. D.C... 


DRO-0130 
DRO 0131 
DRO-0129 
DRO-0133 
DRO-0132 
DRO-0134 
DRO-0135 


[3120-01-M] 

Office of Intergovernmental and Institutional 
Relations 

NATIONAL ENERGY EXTENSION SERVICE 
ADVISORY BOARD 

Open Meeting 

Pursuant to the provisions of the 


[FR Doc. 78-31494 Filed 11-7-78; 8:45 am] 


Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is 
hereby given that a special subcom¬ 
mittee of the National Energy Exten¬ 
sion Service Advisory Board will meet 
Tuesday, November 28. 1978, from 1 
p.m. to approximately 5 p.m. and 
Wednesday, November 29, 1978, from 9 
a.m. to approximately 12 noon, at the 


Green Center, Colorado School of 
Mines, Golden. Colo. 

The purpose of the Board is to carry 
out a continuing review of the oper¬ 
ation of the comprehensive Energy 
Extension Service program and the 
State Energy Extension Service plans 
to evaluate their effectiveness in 
achieving the objectives of the Nation- 
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al Energy Extension Service Act (Pub. 
L. 95-39, title V) and determining how 
their operation might be improved in 
order to further these objectives. 

The purpose of the special subcom¬ 
mittee of the Board is to identify and 
recommend to the Board the specific 
concerns and issues which the Board 
should address and the methods and 
procedures, including a budget, for 
dealing with those concerns and 
issues. 

The sole agenda item for this meet¬ 
ing of the subcommittee is to fulfill 
the purpose as stated above. 

The meeting is open to the public. 
The Chairman of the subcommittee is 
empowered to conduct the meeting in 
a fashion that will, in his judgment, 
facilitate the orderly conduct of busi¬ 
ness. Any member of the public who 
wishes to file a written statement with 
the subcommittee will be permitted to 
do so, either before or after the meet¬ 
ing. Members of the public who wish 
to make oral statements pertaining to 
the agenda should inform Georgia Hil¬ 
dreth, Director, Advisory Committee 
Management, 202-252-5935, at least 5 
days prior to the meeting, and reason¬ 
able provision will be made for their 
presentation. 

The transcript of the meeting will be 
available for public review at the Free¬ 
dom of Information Public Reading 
Room. Room GA-152, Forres Lai Build¬ 
ing, 1000 Independence Avenue SW., 
Washington, D.C. between the hours 
of 8 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holi¬ 
days. Any person may purchase a copy 
of the transcript from the reporter. 

Issued at Washington, D.C.. on No¬ 
vember 2, 1978. 

William P. Davis, 
Deputy Director 
of Administration. 

IFR Doc. 78-31520 Piled 11-7-78: 8:45 axn] 


L. 92-463, 86 Stat. 770), notice is 
hereby given that the Subcommittee 
on Transportation and Distribution of 
the Food Industry Advisory Commit¬ 
tee will meet on Wednesday, Novem¬ 
ber 29, 1978, from 9 a.m., until 12 
noon, in Room 7E-083, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, D.C. 

The parent Committee was estab¬ 
lished to provide the Secretary of 
Energy with recommendations and 
advice with respect to the develop¬ 
ment and implementation of policies 
and programs affecting the food in¬ 
dustry. 

The subcommittee will make recom¬ 
mendations to the parent Committee 
concerning energy efficiency for trans¬ 
portation and distribution in the food 
system. The tentative agenda is as fol¬ 
lows: 

9 to 11 a.m.—Presentation by officers from 
the Department of Transportation. U.S. 
Department of Agriculture, Interstate 
Commerce Commission. Federal Trade 
Commission, and Department of Energy 
regarding energy efficiency for transpor¬ 
tation and distribution in the food system. 

11 to 11:30 a.m.—Discussion. 

11:30 am.—Public comment. 

The meeting is open to the public. 
The Chairman of the subcommittee is 
empowered to conduct the meeting in 
a fashion that will, in his judgment, 
facilitate the orderly conduct of busi¬ 
ness. Any member of the public who 
wishes to file a written statement with 
the subcommittee will be permitted to 
do so, either before or after the meet¬ 
ing. Members of the public who wish 
to make oral statements pertaining to 
agenda items should inform Georgia 
Hildreth, Director, Advisory Commit¬ 
tee Management Office, 202-252-5935, 
at least 5 days prior to the meeting 
and reasonable provision will be made 
to include their presentation on the 
agenda. 


T3128-01-M] 

Office of Coft»ervation and Solar Application* 

FOOD INDUSTRY ADVISORY COMMUTE!:; SUB¬ 
COMMITTEE ON TRANSPORTATION AND 
DISTRIBUTION 

Mooting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 


The transcript of the meeting will be 
available for public review at the Free¬ 
dom of Information Public Reading 
Room. Room GA-152, Forrestal Build¬ 
ing. 1000 Independence Avenue SW., 
Washington. D.C. between the hours 
of 8 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holi¬ 
days. Any person may purchase a copy 
of the transcript from the reporter. 
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Issued at Washington. D.C. on No¬ 
vember 2. 1978. 

William P. Davis. 
Deputy Director 
of Admin istration. 
[FR Doe 78-31522 Piled 11-7-78; 8:45 am] 


(6712-01-Ml 

FEDERAL COMMUNICATIONS 
COMMISSION 

[FCC 78-765. CC Docket No. 78 356: File 
No. 324 -CSG P-781 

COMMUNICATIONS SATELLITE CORP. 

For Authority To Construct a Temporary Com¬ 
munications Satellite Eorth Station in Loke 
Placid. N.Y., Operation With Atlantic Primary 
Path Satellite for Television Transmission of 
the Events of the 1980 Winter Olympic 
Games; Memorandum Opinion and Order 

Adopted: October 25. 1978. 

Released: November 6. 1978. 

By the Commission: 

1. Presently before the Commission 
is the application of Communications 
Satellite Corporation (Comsat) for au¬ 
thority pursuant to sections 214, 308. 
309, 319 of the Communications Act of 
1934. as amended, and sections 
201(c)(6) and 201(c)(7) of the Commu¬ 
nications Satellite Act of 1962 for au¬ 
thority to: 

(1) Construct an 11-meter Earth sta¬ 
tion facility; and 

(2) To provide special television 
transmission service to the European 
Broadcasting Union (EBU). as an au¬ 
thorized user, for the provision of 
service at the 1980 Olympic Games to 
be held in Lake Placid. N.Y. 

2. This application was filed by 
Comsat on July 27. 1978 and was 
placed on public notice of “Intema- 
t ional and Satellite Radio Applications 
Accepted for Piling” on July 31. 1978. 
Copies of the application together 
with notices extending the opportuni¬ 
ty to file comments were mailed to ail 
interested parties, including those re¬ 
quired by statute to be served. 

3. Petitions to deny this application 
were filed by ITT World Communica¬ 
tions Inc. (ITT WorldCom), RCA 
Global Communications. Inc. (RCA 
Globcom). and Western Union Inter¬ 
national. Inc. (WUI). These are enti¬ 
ties which currently provide interna¬ 
tional television transmission service. 

4. Comments in support of Comsat's 
application were filed by the EBU. 
Comsat represents the EBU to be a 
nongovernmental Swiss association of 
broadcasting organizations. 

5. Comsat proposes to erect an 11- 
meter. standard B. Earth station to 
operate directly with an Intelsat satel¬ 
lite In the Atlantic Ocean region. The 
sendee to be provided will permit the 
transmission of two television wideo 


channels with appropriate program 
audio channels for each video channel. 

6. Comsat represents that the period 
of service to be provided by this earth 
station will extend from February 6 
through February 25. 1980. To provide 
this service Comsat will purchase an 
appropriate standard B Earth station 
and staff it with its personnel and 
make the necessary arrangements for 
the provision of this service. Comsat 
has included a signed contract with 
the EBU binding itself to provide serv¬ 
ice at the agreed upon rate. Section 
8(b) of this agreement provided that 
the failure to receive FCC authoriza¬ 
tions by September 27. 1978. will ter¬ 
minate the agreement. Comsat has 
since informed the Commission that 
the period for Commission approval 
has been extended to October 4. 1978. 
Later Comsat informed the Commis¬ 
sion that the period had been further 
extended to October 5, 1978. 1 

7. Comsat states that locating an 
Earth station in Lake Placid will be 
technically and operationally superior 
to accessing the existing Andover and 
Etam Earth stations via landlines. It 
further notes that the EBU specifical¬ 
ly has asked Comsat to construct the 
special Earth station to service its 
needs. 

8. Comsat estimates the cost of con¬ 
structing the proposed Earth station 
equipped to transmit two half-tran¬ 
sponders television channels and two 
audio channels to be $589,000. Comsat 
states that the operating cost to pro¬ 
vide television services to EBU from 
the Lake Placid Earth station will be 
about $289,000. According to Comsat 
the EBU Will pay a total of $365,000 
for a minimum service period of 125 
hours. Comsat claims this figure will 
fully cover operating costs and con¬ 
tribute $76,000 to capital costs. Any 
service requirements in excess of 125 
hours will be charged to the EBU at 
the prevailing Comsat television rates. 

9. All the international record carri¬ 
ers (IRC’s) participating in this pro¬ 
ceeding have petitioned the Commis¬ 
sion to deny this application. Their ob¬ 
jections go to the manner by which 
Comsat will provide service to the 
EBU, the cost of providing the service, 
and Comsat's claim that an immediate 
decision is needed from the Commis¬ 
sion on the subject application. 

10. WUI argues that Comsat’s appli¬ 
cation demonstrates that the proposed 
Earth station is economically unsound. 
Comsat, it is stated, has failed to pro¬ 
vide sufficient ecomonic information 
to the Commission. Further. Comsat 
allegedly has failed to provide any in- 


1 While we do not have any evidence that 

Comsat and the EBU have extended the 
contract again, they have indicated an in¬ 
tention to re-execute the contract U the 
Commission acts favorably on the subject 
application during the week of October 23. 

1978. 


formation to the Commission that es¬ 
tablishes possible future uses which 
would permit Comsat to amortize the 
large capital cost involved in the ac¬ 
quisition of an Earth station of this 
size. WUI further argues that Com¬ 
sat’s application fails to comply with 
§214 and §63.01 of the Commission’s 
rules. 2 

12. After reviewing Comsat's applica¬ 
tion and the comments filed against it. 
we question whether the proposal is 
economically viable and whether it 
could result in the American rate¬ 
payers subsidizing this proposal. 3 Ex¬ 
amining Comsat’s application, we find 
the contribution to capital cost to be 
at best $76,000. Indeed WUI alleges 
that Comsat will not even recover its 
operation costs from the EBU. When 
faced with these allegations and argu¬ 
ments, Comsat argues that it should 
not be required to recover the total 
capital costs from the EBU. but fails 
to identify specific future uses which 
can be used to cover the capital costs 
of the Lake Placid facility. The Com¬ 
mission questions whether Comsat’s 
proposal would unduly burden its 
other.customers and the end users of 
its service. Given this concern, we be¬ 
lieve that under section 309 of Com¬ 
munications Act of 1934. we must des¬ 
ignate the subject application for 
hearing. 

13. We also note that Comsat’s cost 
and revenue information does not 
meet the requirement contained in 
section 63.01(m) of the rules that the 
applicant provide the Commission 
with the ‘‘economic justification for 
the proposed project including, where 
the application involves an extension 
into new territory at present not di¬ 
rectly served by the applicant, esti¬ 
mated added revenue and costs there¬ 
for.” 

14. Moreover, the IRC's also have 
raised the issue of anit-competitive 
pricing. They claim Comsat’s rates for 
this special service appear to be non¬ 
compensatory for the service provided 
to the EBU. While the IRC’s have not 
proven their contentions, we must con¬ 
clude that Comsat’s information is not 
sufficient to make a determination on 
this issue. The anti competitives as¬ 
pects of Comsat's proposal for the 
EBU are clearly at issue. 

15. Finally we find that Comsat’s ap¬ 
plication has failed to comply in major 
areas with the information require¬ 
ment of section 214 of the Comm uni - 


* Section 63.01 of the Commission's rules 
sets forth the Information required to be 
submitted In a 214 application necessary to 
permit the Commission to make its public 
interest determination. 

* Comsat is the designated U.S. entity for 
participation in Intelsat. As such U supplies 
as a de jure monopolist international satel¬ 
lite service to U.S. carriers who then .serve 
the end user. See Communications Satellite 
Act 47 U.S.C. 701-744. 
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cation’s Act and Part 63 of the Com¬ 
mission’s rules. While Comsat notes in 
its opposition that its application con¬ 
tains all the essential information re¬ 
quired of a 214 application, we find 
that pot to be the case. The applicant 
has failed to give detailed cost infor¬ 
mation as required in § 63.0100(1), and 
it has failed to provide the informa¬ 
tion required by § 63.01(aMe), and 
5 63.01(p) of our rules. 

16. In view of these deficiencies we 
do not find it necessary to further con¬ 
sider the section 214 aspects of Com¬ 
sat’s application at this time. Since the 
Olympic games and the need for the 
Earth station are more than a year 
away Comsat will have ample time to 
file an appropriate application under 
section 214 during the pendency of 
proceedings on this application should 
EBU continue to want to order service 
from Comsat at Lake Placid. 

17. We, however, are designating the 
title III aspects of Comsat’s applica¬ 
tion for hearing for the reasons ex¬ 
plained in paragraphs 12 and 14 above. 
We do not believe that this action will 
jeopordize delivery of television cover¬ 
age of the 1980 Olympic games to 
Europe since Comsat never alleges 
that other than immediate favorable 
action on its application would result 
in EBU not obtaining coverage of the 
1980 Olympic games. Indeed, our 
review of the terrestrial network in 
the Lake Placid area indicated that 
terrestrial microwave service could 
easily be available in advance of the 
1980 Olympic games. 

18. Accordingly. It is ordered. That 
authority requested by Communica¬ 
tions Satellite Corp. pursuant to sec¬ 
tion 214 of the Communications Act is 
hereby denied for failure to comply 
with § 63.01 of the Commission’s rules. 

19. It is further ordered. That a hear¬ 
ing in this proceeding at the Commis¬ 
sion's offices in Washington, D.C. at a 
time to be specified and that an ad¬ 
ministrative law' Judge be designated 
to preside at the proceeding. Should 
Comsat not wish to prosecute this ap¬ 
plication, it should seek dismissal of 
the application. 

20. It is further ordered. That, with¬ 
out limiting the scope of the proceed¬ 
ing, it shall include consideration of 
the following: 

(a) Whether Comsat w’ill fully recover the 
capital and operating costs associated with 
the Lake Placid application from EBU? 

(b) Whether if Comsat will not fully re¬ 
cover the cost associated with providing 
service from Lake Placid to the EBU, how 
much the shortfall will be and how will the 
shortfall be recovered? 

(c) Whether granting Comsat’s Lake 
Placid application wUl be anticompetitive in 
effect? 

(d) Whether in light of the evidence ad¬ 
duced in these matters the grant of applica¬ 
tion file No. 324-CSGH-P-78 would be in 
the public interest? 


21. It is further ordered. That the 
Communications Satellite Corpora¬ 
tion, ITT World Communications, 
Inc., RCA Global Communications, 
Inc. and Western Union International 
Inc., are made parties respondent 
hereto, and that any other carrier and 
interested person shall have leave to 
intervene herein upon the filing of 
notice of intention to appear and par¬ 
ticipate within 20 days of the release 
date of this order in the Federal Reg¬ 
ister. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-31573 Filed 11-7-78; 8:45 am] 


[6712-01-M] 

[FCC 78-772) 

FCC ESTABLISHES MINORITY BUYERS LISTING 

November 2. 1978. 

As a means of fostering minority 
ownership of broadcast properties, the 
Federal Communications Commission 
will maintain a list of minority persons 
who are interested in purchasing 
broadcast facilities. The list, which 
will be public information, will be kept 
on file at the FCC in the Consumer 
Assistance Office (CAO) and the In¬ 
dustry EEO Office (IEEO). Copies will 
be made available upon request to the 
CAO or the IEEO Office. 

The list will consist of minority per¬ 
sons who are interested in purchasing 
a broadcast facility and who wish to 
make their interests known to sellers, 
brokers, and other persons who are 
looking for station buyers. A copy of 
the current listing will be made availa¬ 
ble and sent out when requests are re¬ 
ceived. 

The Commission noted, however, 
that neither inclusion nor exclusion 
from the list is indicative of qualifica¬ 
tion for licenseeship. Nor does inclu¬ 
sion on the list have any bearing on 
actions the Commission might take in¬ 
volving license applications by parties 
on the list; each licensing action must, 
by law, be decided on the merits of the 
individual application. 

Minority persons who wish to be on 
the list should use the reverse side of 
this notice to supply the information 
they would like to have on file. It is 
necessary to read the instructions 
carefully before filling out the infor¬ 
mation. Sign the form and submit it to 
the FCC. 

Completed forms, questions, addi¬ 
tional forms and requests for copies of 
the list should be sent directly to the 
Federal Communications Commission, 
in care of the following offices: 

Consumer Assistance Office. 1919 M Street 

NW.. Room 258, Washington. D.C. 20554, 

202-632-7000; or 


Industry EEO Office, 1919 M Street NW., 
Room 646, Washington, D.C. 20554, 202- 
254-6530. 

Upon submitting this form, you will 
be added to the FCC’s Minority 
Buyers Listing. The listing will be 
public information, on file at the FCC, 
and will be made available upon re¬ 
quest. Using the guidelines and space 
below, supply the information you 
would like to have on file. Please sign 
the form and return it to one of the 
offices listed on the reverse side. 

Name - 

Address- 


Phone: (optional) - 

Type of facility (AM, FM. TV) 

Price range: (optional) - 

Daytime/fulltime operation: - 
Desired location: (optional) — 


Additional information: (optional) 


(The information contained herein is 
available for public inspection.) 

Signature)- 

Action by the Commission October 31, 
1978. Commissioners Ferris (chairman), Lee, 
Quello, Washburn, Fogarty. White and 
Brown. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

[FR Doc. 78-31572 Filed 11-7-78; 8:45 am) 


[6712-01-M] 

[FCC 78-718; BC Docket No. 78-332, File 
No. BRH-9G5) 

PATRICK HENRY 

For Renewal of License of Station KJAZ(FM) 
Alameda, Calif.; Order Designating Applica¬ 
tion for Hearing on Stated Issues 

Adopted: October 5, 1978. 

Released: November 3, 1978. 

By the Commission: Commissioner 
Brown concurring in part and dissent¬ 
ing in part and issuing a statement. 

1. The Commission has before it: (1) 
The license renewal applications for 
station KJAZ(FM), Alameda, Calif., 
filed August 1, 1974 and August 1, 
1977, by its licensee, Patrick Henry; (2) 
a petition to deny the former applica¬ 
tion, filed November 1, 1974, by the 
Committee for Open Media. San Fran¬ 
cisco Chapter (COM), and related 
pleadings; (3) a petition for reconsider¬ 
ation of the Commission’s action on 
the application and the petition to 
deny, filed August 2. 1976, by COM, 
and related pleadings; and (4) a "peti¬ 
tion for emergency relief,” filed April 
13, 1978, by COM, and related plead¬ 
ings. 
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Background 

2. By memorandum opinion and 
order. 59 FCC 2d 1204, released July 2. 

1976. the Commission granted the 
above-captioned renewal application 
without hearing and denied COM's pe¬ 
tition to deny; and subsequently 
denied COM’s petition for reconsider¬ 
ation of that decision. 62 FCC 2d 293, 
released January 6. 1977. On February 
1, 1977, COM appealed the Commis¬ 
sions action to the U.S. Court of Ap¬ 
peals for the District of Columbia Cir¬ 
cuit sub 7io7TL Committee for Open 
Media v. FCC. D.C. Cir. No. 77-1135. In 

„ preparing to oppose the appeal, the 
Commission realized that certain facts 
relating to the station’s public affairs 
programing set forth infra were sub¬ 
ject to conflicting interpretations. On 
July 15, 1977, it filed a motion for 
remand of the case, and a later supple¬ 
ment thereto, in order to consider 
fully these matters in an evidentiary 
hearing. That motion was granted by 
the Court per curiam on November 21. 

1977. 

3. At its April 5. 1978 open meeting, 
while considering a proposed order 
dealing with KJAZ(FM)'s renewal, the 
Commission expressed concern over 
information that COM and its individ¬ 
ual members might have engaged in 
extortion of the license. Accordingly, 
the Commission deferred action on 
the order until these charges could be 
explored. The charges were investigat¬ 
ed and. as set forth at paragraphs 8- 
11. infra, there apear to be serious 
questions remaining concerning peti¬ 
tioner’s conduct which must be fully 
explored in hearing. Finally, on April 
13. 1978. petitioner filed a petition 
for emergency relief.*’ requesting that 
the Commission stay its investigation 
of petitioner, stay licensee from pros¬ 
ecuting a civil suit which it filed 
against petitioner, and to intervene in 
that proceeding; and specify a charac¬ 
ter issue against licensee for harassing 
and intimidating petitioner by filing 
that suit. For the reasons set forth at 
pragraphs 12-18, infra, we are denying 
petitioners request, in part, but are 
specifying an issue to explore the facts 
and circumstances surrounding the 
filing of licensee's civil suit. According¬ 
ly. this order designates KJAZ(FM)’s 
supplemented 1974 renewal applica¬ 
tion for evidentiary hearing on appro- 
prate programing issues, pursuant to 
the Commission’s representation in its 
motion to the court of appeals, as well 
as Issues relating to petitioner’s con¬ 
duct and licensees qualifications to 
remain a Commission licensee. 

Past Programing 

4. On appeal. COM challenged the 
Commission's renewal of Henry's li¬ 
cense on the basis of arguments of. 
inter alia, an inadequate level of 
public affairs programing and failure 


to perform as promised in that area of 
programing. In formulating its initial 
memorandum opinion and order, 
supra, it appeared to the Commission 
that Henry's only public affairs pro¬ 
gram. response, was broadcast fron 
one-half hour to 1 hour per wreek on a 
regular basis during the 1971-1974 li¬ 
cense term, and thus it found it unnec¬ 
essary to inquire further into the 
amount of his past public affairs pro¬ 
graming. 59 FCC 2d at 1212-13. As to 
the question of promise versus per¬ 
formance. the Commission found that 
during that term there had been a re¬ 
duction in Henry’s public affairs pro¬ 
graming, as compared with his 1971 
proposal, of 75 percent for the com¬ 
posite week and 25 percent for an ad¬ 
ditional month (February 1974) select¬ 
ed by Henry. The Commission admon¬ 
ished Henry for this reduction, but 
concluded that the matter was not se¬ 
rious enough to warrant a hearing. ID. 
at 1214. However, it stated it carefully 
would scrutinize the station's 1977 re¬ 
newal application to insure complance 
with Henry's 1974 program proposals 
and presentation of sufficient nonen¬ 
tertainment programing to warrant a 
grant of that application. Id. at 1215.* 

5. In its comments on the Commis¬ 
sion's supplement to its motion for 
remand. Henry argued, in essence, 
that the various programming exhibits 
and 1976 amendment to its applica¬ 
tion. and the relevant portions of his 
opposition to the petition to deny, sup¬ 
port the grant of the application, and 
thus the Commission's claimed incon¬ 
sistencies in the record are unsubstan¬ 
tiated “prejudicial gleanings’* from 
that record. We disagree. Exhibit 6 to 
Henry's application (“supplemental 
statement as to past programming”) 
states that Response “usually” was 
broadcast twice weekly, presumably 
during the entire 1971-1974 license 
term. However, exhibit 7 (typical and 
illustrative past programming which 
has served public needs and interests) 
states that Response was carried once 
a week with a 30-minute duration. 
Further, exhibit 4 (typical and illus¬ 
trative proposed programming to meet 
community needs and interests) states 
that Response “[is] broadcast at least 
once a week” for 30 minutes. More¬ 
over. although in his November 29. 
1974 opposition. Henry says he had 
‘increased the number of Response 
programs by 50 percent (an extra one 
every other week)”, in an attachment 
to that pleading he listed the Re¬ 
sponse programs broadcast from July 


‘The Commission also found unrebutted 
evidence of mlslogging of entertainment, 
educational, and public service announce¬ 
ment programing as public affairs. Al¬ 
though no forfeiture was imposed for these 
violations. It slated it would scrutinize close¬ 
ly the 1977 application with particular 
regard to Henry-‘s logging practices. 59 FCC 
2d at 1207. 


21 to November 24. 1974. which listing 
never included more than one pro¬ 
gram per week. Indeed, there were 4 
weeks during that 19-week period in 
which no program was listed. Finally, 
on February 13, 1976. at the request of 
the Commission's Broadcast Bureau. 
Henry filed an amendment to his re¬ 
newal application listing the topics 
and subjects discussed on Response 
during the year prior to the filings of 
the application. That amendment 
listed a total of 30 topics and subjects. 
Licensee did not supply the dates 
when these topics were broadcast, nor 
is there any assertion that the same 
topics were covered on different pro¬ 
grams during different wrecks. Thus, it 
appears that conceivably licensee 
failed to broadcast Response for up to 

22 W'eeks during that period. 

6. Thus, in light of the inconsisten¬ 
cies in the record set forth above—and 
particularly in view of the information 
contained in Henry’s attachment to j 
his opposition and the 1976 amend- < 
ment to his application—we cannot as- ( 
certain the frequency of broadcast of 
the program Response during the 
entire term in question. That uncer- j 
tainty becomes a matter of critical 
focus in the instant proceeding be- ] 
cause, although ordinarily we would 4 
not inquire in such depth into the pre¬ 
cise frequency of the broadcast of 
any particular program, see Columbus 
Broadcasting Coalition v. FCC. 505 
F. 2d 320. 327. (D.C. Cir. 1974). 
here the station broadcast no news I 
and Response was its only actual ( 
public affairs program. Clearly, there 
was a substantial reduction in Henry’s i 
public affairs programming in the ] 
composite week and in the additional 
selected month, as compared with his 
proposal (see para. 3. supra). However, 
the facts outlined supra demonstrate a 
priori that, on the record before us. we 1 
cannot estimate accurately the degree 
to which Henry's public affairs pro¬ 
gramming fell short of the levels 
promised during the entire license 
term. In this regard, we carefully have 
scrutinized Henry’s arguments to the 
court in his comments on the Commis¬ 
sion’s supplement to its motion for 
remand that the interrelated exhibits 
to his renewal application show that 
the one-half hour of Response prom¬ 
ised was regularly scheduled and the 
commitment exceeded; and that nei¬ 
ther the information in the attach¬ 
ment to his opposition nor that in his 
1976 amendment was represented as 
being all-inclusive concerning the 
broadcast of that program. To the 
contrary, as set forth supra, we find 
that overall record unsupporlive of 
the former assertion; and the opposi¬ 
tion attachment and 1976 amendment, 
even construed most favorably to 
Henry, plainly are devoid of the subse- 
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quently-advanced latter contention. 
Therefore, substantial and material 
questions are presented as to the ade¬ 
quacy and responsiveness of Henry's 
public affairs programming to meet 
the needs and interests of his commu¬ 
nity during the 1971-1974 license term, 
as well as to the amount of such pro¬ 
gramming actually broadcast during 
that term compared with that pro¬ 
posed. Accordingly, appropriate issues 
will be specified infra. 

Extortion, Intimidation and 
Harassement Allegations 

7. As noted supra, various charges 
and counter-charges have been made 
by licensee and petitioner alleging im¬ 
proper activities and conduct by the 
other party. The record now contains 
numerous additional pleadings, includ¬ 
ing replies to replies and supplements 
to supplements. The Commission is 
well aware of the climate of this pro¬ 
ceeding from its beginning in 1974 to 
the present. There has been a great 
deal of public support for KJAZ (PM) 
and its jazz format, as evidenced by 
numerous commendatory newspaper 
and magazine articles and the volume 
of mail received by the Commission in 
support of the station. 2 We also are 
aware of the amount of criticism of pe¬ 
titioner and ill-will expressed against 
it for exercising its legal rights to peti¬ 
tion to deny a broadcast license renew¬ 
al. Further, as noted infra, licensee 
has filed suit against COM. w^hich 
action resulted in its filing of the in¬ 
stant petition for emergency relief 
containing charges of intimidation and 
harassment of COM by licensee. 
Indeed, this proceeding, involving a 
small FM station in Alameda, Calif., 
has turned into a virtual battleground 
where the programming issues con¬ 
fronting licensee have been deempha- 
sized and issues other than the licens¬ 
ee's programming have come to the 
fore. Within this troublesome context, 
the Commission has attempted to 
make an objective review of the facts 
to determine whether issues should be 
specified exploring the charges of mis¬ 
conduct on the part of both parties. 
The Commission having reached'a de¬ 
termination on these matters below, 
we anticipate the parties now will pro¬ 
ceed promptly to hearing on the speci¬ 
fied issues so that the KJAZ(FM) re¬ 
newal matter finally may be resolved. 
To assure a prompt resolution of the 
issues herein, the Chief Administra¬ 
tive Law Judge is instructed to expe¬ 
dite this proceeding. (See paragraph 
22. infra). We turn first to the allega¬ 
tions against COM. 

8. Extortion charges against COM. 
Various allegations were brought to 


’Since the court remand of this case, we 
have received approximately 1.000 letters in 
support of the station and its past and pro¬ 
posed programing. 


the Commission’s attention that Phil¬ 
lip Jacklin, president of COM had 
made an offer to purchase station 
KJAZ(FM) in return for withdrawing 
COM’s petition to deny. The Commis¬ 
sion, on its own motion, decided to ex¬ 
plore these charges. Accordingly, Com¬ 
mission staff members interviewed sev¬ 
eral interested parties in and around 
San Francisco. Calif, from April 12-15, 
1978. Specifically, the following per¬ 
sons were interviewed: Patrick Henry, 
licensee of KJAZ(FM); Lester Spil- 
lane, communications counsel for the 
station: Andrew A. Stern, a lecturer at 
U. C. Berkeley; David Braun, general 
manager of the station; John Wasser- 
man, music critic for the San Francis¬ 
co Chronicle; and Phillip Jacklin, 
president of COM. 

9. The investigation disclosed the 
following. A meeting between Jacklin 
and representatives of KJAZ(FM) was 
arranged at the request of David 
Braun and was held on August 29, 
1977, in Lester Spillane’s office. At 
that meeting, Jacklin presented a pro¬ 
posal whereby KJAZ(FM) would be 
sold by Henry to a nonprofit corpora¬ 
tion; the purchase price would be 
$1,000,000 with no money down and no 
security arrangements; the corpora¬ 
tion would be governed by a nine- 
member board of directors, five black 
and four nonblack; Henry would ap¬ 
point four members and COM would 
appoint four members with the final 
member being appointed by a local 
black group; and Henry and his wife 
would be permitted to draw a salary 
from the corporation. According to 
Jacklin. he was concerned about ob¬ 
taining a long-term commitment from 
Henry because he was afraid Henry 
would sell the station and thereby the 
station's format might be changed. 
Henry also stated that he had indicat¬ 
ed that he might be interested in sell¬ 
ing the station due to the prolonged 
FCC litigation over his license renew¬ 
al. Jacklin himself said he regarded 
the proposal as a bargaining point and 
not as an ultimatum. However, several 
persons stated that in conversations 
with Jacklin in late 1977, he indicated 
that he considered the sale to a non¬ 
profit corporation as the only basis for 
withdrawing his petition to deny. 3 


’Specifically. Andrew A. Stem, lecturer in 
Journalism at U. C. Berkeley, stated that 
during the course of an interview with Jack¬ 
lin in December 1977: 

Jacklin told me: “We would like to have 
our own station, but do not have the money 
to buy a license.” Jacklin indicated that 
forcing Henry to sell would be one way of 
obtaining one (a license). Jacklin indicated 
that his continued involvement in the KJAZ 
proceeding was not only to “enforce the 
law" but also get control of the station. We 
then discussed COM s offer to KJAZ and 
how the station would be run. 

John A. Wasserman, critic of the San 
Francisco Chronicle, stated that he contact¬ 
ed Jacklin on or about November 27, 1977 


10. After reviewing the material 
gathered in connection with the field 
investigation and the various related 
pleadings and filings in this proceed¬ 
ing, we believe that substantial and 
material questions remain as to peti¬ 
tioner's conduct in filing and prosecut¬ 
ing its petition to deny against 
KJAZ(FM). On the one hand, it ap¬ 
pears that Jacklin may have advanced 
the proposal in good faith believing 
that such a proposal w r ould save the 
jazz format of the station and provide 
a broadcast outlet for the black com¬ 
munity. It also appears that Jacklin 
may have viewed the proposal as a ne¬ 
gotiating point and not as an ultima¬ 
tum. On the other hand, Andrew 
Stem’s statement suggests that Jack¬ 
lin may have had another motive in 
proposing the nonprofit corporation 
and, indeed, in prosecuting the peti¬ 
tion against KJAZ(FM)—e.g., using 
the petition to deny to acquire a 
broadcast station for COM. The 
timing of Jacklin's proposal may also 
be significant in that the proposal was 
made on August 29, 1977, shortly after 
the Commission indicated to the court 
of appeals that it was seeking a 
remand of the case to designate the 
station’s renewal application for hear¬ 
ing. This situation could have afforded 
Jacklin an opportune moment to pre¬ 
sent his purchase proposal. Additional¬ 
ly, Jacklin’s insistence that Henry 
turn the station into a nonprofit corp¬ 
oration, together with the actual 
terms of the proposal—e.g., that there 
was to be no security, no down pay¬ 
ment. and COM would appoint four of 
the nine board members—add further 
support to the inference that petition¬ 
er may have abused the Commission’s 
process. 

11. We are aware of the sensitive and 
unusual nature of these charges and 
we wish to make clear that we in no 
way wish to cast a chilling effect on 
those parties who seek to negotiate to 
resolve differences by entering into 
broadcaster-citizens agreements or 
who desire to exercise their right to 
file petitions to deny against broad¬ 
casters. However, we equally are con¬ 
cerned that those who use our process¬ 
es do not abuse those processes or uti¬ 
lize them in such a manner as to im¬ 
properly influence broadcast licensees. 
We are faced here with conflicting 
facts or uncontested facts which lend 
themselves to conflicting interpreta¬ 
tions as to the motives underlying the 
filing and prosecution of the petition 
to deny filed against KJAZ(FM). Since 
we are unable to resolve this serious 


regarding KJAZ(FM); he asked Jacklin 
what it would take on the part of 
KJAZ(FM) management for Jacklin to 
withdraw his petition to deny against the 
station; and Jacklin replied that the station 
would have to "guarantee that KJAZ 
remain a jazz station by transferring the li¬ 
cense to a nonprofit corporation.” 
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matter on the facts before us. we be¬ 
lieve that the matter should be fully 
explored in hearing.' Therefore, an ap- 
porporate issue will be specified infra. 

12. Intimidation and harassment 
charges against licensee. As noted 
supra, the record herein has been ex¬ 
panded by numerous additional plead¬ 
ings—viz., a total of 14 documents. The 
primary pleadings are a petition for 
emergency relief, filed April 13. 1978. 
by COM. and supplements thereto; 
and licensee's motion to strike that pe¬ 
tition. dated April 27. 1978. The essen¬ 
tial relief requested by COM is that 
the Commission: (a) Issue an order 
staying Henry from further prosecu¬ 
tion of its civil suit filed against COM; 

(b) order the termination of its investi¬ 
gation (see paragraphs 8-10, supra); 

(c) intervene in Henry’s civil proceed¬ 
ing to preserve our “primary jurisdic¬ 
tion” in that matter; and (d) designate 
a character issue against Henry be¬ 
cause of its “actions, in threatening 
• * * [COM and its members] with 
suit, as well as with injury to both 
person and property, and in actually 
filing the threatened suit • • V Be¬ 
cause. as set forth infra, we are grant¬ 
ing, in part, COM's petition for relief, 
and because we think the remaining 
portions of COM’s requested relief re¬ 
quire discussion, we shall deny Henry’s 
motion to strike (see para. 21. infra). 

13. Regarding COM’s first request, 
we are constrained to point out that 
we manifestly lack any authority to 
issue an order purporting to restrain 
any individual or entity from the exer¬ 
cise of its legal rights concerning 
matter over which we have no jurisdic¬ 
tion. Accordingly, we decline to do so. 
(But see paras. 14-18, infra). Next, al¬ 
though COM’s request that we termi¬ 
nate our investigation is in practical 
effect mooted by the fact that that in¬ 
quiry was conducted and completed 
several months ago. we note that sec¬ 
tion 403 of the Communications Act of 
1934, as amended. 47 U.S.C. 403, spe- 


‘ Petitioner herein is not a licensee of this 
Commission and. thus, the sanctions availa¬ 
ble to us. should the issue be resolved 
against petitioner, are limited. One proce¬ 
dure would be to try the issue against peti¬ 
tioner first, and. if the issue were resolved 
against it, then to exclude petitioner from 
further participation in the hearing. Howev¬ 
er, given the intricate nature of this case 
where the issues against both licensee and 
petitioner are intertwined and interrelated, 
we do not believe that such a sanction is ap¬ 
propriate. Also, because of the long delay in 
disposing of this case, we do not believe that 
a two-part proceeding, looking first to peti¬ 
tioner’s right to participate and then to the 
remaining issues, would serve the public in¬ 
terest. Accordingly, we believe petitioner 
should be permitted to participate in the 
entire proceeding, and. should the issue 
against petitioner be resolved against it. the 
administrative law judge may invoke what¬ 
ever sanction he may deem appropriate— 
le.. a reprimand, a censure or other similar 
action. 


cifically gives us authority to conduct 
such investigations. 4 * Furthermore, 
even without regard to section 403. we 
believe we have the authority to in¬ 
quire into allegations and charges 
against those who seek to use our 
processes, particularly where they are 
potential parties to a Commission 
hearing proceeding. Thus, we likewise 
decline to issue that order. As for our 
requested intervention in Henry’s civil 
suit, we think such action by us would 
be unwarranted at this time. Henry's 
complaint alleges “abuse of process” 
and coercion of licensee by COM 
under section 506 of the Communica¬ 
tions Act. 47 U.S.C. 506. as well as in¬ 
terference with business profits under 
a California State statute, and seeks 
relief in the form of. inter alia, actual 
and punitive monetary damages. In 
this regard, we note that licensee ini¬ 
tially filed suit in a California State 
court on March 24, 1978. Subsequent¬ 
ly, COM petitioned the United States 
District Court for the Northern Dis¬ 
trict of California for removal of the 
case to that Court, which petition w'as 
granted. Henry then moved the Dis¬ 
trict Court for an order remanding the 
case to the California State court, 
which motion w r as set to be heard on 
July 14, 1978. The Commission tradi¬ 
tionally has declined to intervene in 
matters of local law which best are set¬ 
tled by local forums having jurisdic¬ 
tion over such proceedings, and we de¬ 
cline to do so here. 

14. Finally, we turn to COM’s re¬ 
quest that we designate a character 
issue against Henry because of its al¬ 
leged threatening of COM and its 
members with civil action, as well as 
its actually filing that suit. COM al¬ 
leges that such action constitutes “ha¬ 
rassment and attempted intimidation 
• • * [which] is patently offensive to 
Commission policy.” citing Chronicle 
Broadcasting Co., 19 FCC 2d 240 (Rev. 
Bd. 1969), and Fort Collins Broadcast - 
ing Co.. Inc., 38 FCC 2d 707 (1972). It 
is undisputed that, several months 
after the negotiations described supra, 
Henry’s personal attorney, Allan 
Lipney, telephonically advised Jacklin, 
Larry Bensky (a former member of 
COM) and COM’s counsel that Henry 
intended to file suit against COM; and 
that Lipney wrote tw'o letters to 
COM’s counsel to that effect. COM 
avers that Lipney’s conversations and 
letters were “threatening” to Jacklin 
and his attorney because Lipney alleg¬ 


4 47 U.S.C. 403 provides, in pertinent part: 

“The Commission shall have full authority 
and power at any time to institute an inqui¬ 

ry. on its own motion, in any case and as to 
any matter or thing concerning which com¬ 
plaint is authorized to be made, to or before 
the Commission by any provision of this 
Act, or concerning which any question may 
arise under any of the provisions of this Act. 
or relating to the enforcement of any of the 
provisions of this Act • • V* 


edly stated that unless COM’s petition 
to deny were withdrawn. Henry would 
bring suit against COM and its mem¬ 
bers. 6 * COM also alleges that, in a tele¬ 
phone conversation. David Braun. 
KJAZ(FM)’s station manager, threat¬ 
ened Jacklin and his family with vio- 
lance and with the burden of defend¬ 
ing the litigation. On the other hand. 
Henry, Lipney and Braun deny any 
such threats. Henry contends that 
Lipney merely informed COM and its 
attorneys of the contemplated lawsuit; 
and Braun’s version of the telephone 
conversation with Jacklin likewise dif¬ 
fers from COM’s version. Finally, as 
noted supra, Henry filed the suit in 
question on March 24. 1978. 

15. Initially. w f e note in Fort Collins , 
licensee threatened to file suit against 
the petitioner to deny for defamation 
if it did not withdraw its petition, but 
withheld such action on advice of 
counsel pending Commission action on 
the petitions. There, the Commission 
stated: “• • • licensees, as do all indi¬ 
viduals. have the right to pursue any 
legal remedies they may have at their 
disposal • • *. But we do stress that 
* * * licensees should exercise great 
care and caution in any statements or 
threats to petitioners that if they file 
or maintain their filing, they may be 
subject to suit • • •. In our view, the 
most appropriate course is therefore 
generally to refrain from any threat of 
suit by a broadcast licensee in these 
circumstances at least until the matter 
is concluded by the Commission.’’ 38 
FCC 2d at 711-12. 

16. In our view, the quoted Fort Col¬ 
lins language clearly expresses the 
Commission’s strong concern regard¬ 
ing the potentially chilling effect of 
lawsuits filed against petitioners to 
deny by petitioned-against licensees. 
How’ever, the Commission did not 
reach the question of whether desig¬ 
nation of a character issue against the 
licensee under that circumstance 
would be warranted, for there the li¬ 
censee did not actually file suit, and it 
w r as a case of first impression. In the 
instant proceeding, however, licensee 
not only allegedly threatened to file 
suit, but in fact did so. Thus, we need 
not reach the question here of wheth¬ 
er threats alone in this situation 
would warrant specification of an 
issue. Rather, we now* are confronted 
with the necessity to decide whether, 
on the basis of the facts before us, this 
licensee’s actions in allegedly threat¬ 
ening petitioner and its members with 
suit, and in actually filing that suit, 
raise a substantia] and material ques- 


•In this regard. COM states that Lipney’s 
letters to COM’s counsel, “although • • • 
[subtly) phrased, clearly threaten a lawsuit 

• • (Reply to reply to opposition to 
motion to strike, p. 14.) Jacklin states that 
Lipney’s conversation with him “was initiat¬ 
ed with the threat of retaliatory litigation." 
(Id., attachment A) 
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tion of fact regarding its character 
qualifications to remain a Commission 
licensee. 

17. Initially, we observe that if 
Lipney did state that he would file suit 
unless COM’s petition were with¬ 
drawn, such a relation arguably could 
have been intended as a mere state¬ 
ment of fact—that is, unless the 
source of Henry’s problems were elimi¬ 
nated, he (Lipney) would be forced to 
invoke legal rights to make his client 
whole. The statement also could be 
viewed merely as a bargaining point 
between Henry’s attorney and COM 
concerning the potential exercise of 
Henry’s right to seek legal redress for 
alleged damages suffered.’ On the 
other hand, that statement equally 
could be construed as a threat against 
COM to deter it from exercising its 
legal right to maintain the prosecution 
of its petition to deny Henry’s license 
renewal. In this regard, we note that 
Lipney’s statements were made only 
after the Commission had filed its 
motion for remand so that 
KJAZ(FM)’s application could be des¬ 
ignated for hearing on programming 
issues. Further, in the Braun-Jacklin 
conversation, COM alleges Braun 
stated: ’’Phil, if you win [the petition 
to denyl I would hate to live where 
you live”; and, in response to Jacklin’s 
query whether Brown was threatening 
physical violence, Braun allegedly 
stated: “Hopefully, not literally, but 
there are a lot of other things coming 
up that are going to make your life 
difficult. Given what I know, I would 
just hate to be in your shoes.” (Peti¬ 
tion for emergency relief. Jacklin affi¬ 
davit.) Braun, on the other hand, 
denies threatening Jacklin in any 
manner (reply to opp., Braun affida¬ 
vit). Here again, such statements, if 
they were made, equally could be con¬ 
strued as containing some sympathy 
toward Jacklin, as Braun alleges, or as 
containing at least an inferred threat 
to Jacklin as COM contends. 

18. After reviewing the record set 
forth supra, as with petitioner, we be¬ 
lieve that substantial and material 
questions of fact remain as to the mo¬ 
tivation underlying Braun’s and Lip¬ 
ney’s oral and written statements 


’In this regard, we note that Lipney’s 
letter to COM s counsel dated February 8. 
1978, reads, in pertinent part: •Hopefully, 
we can resolve this matter without the need 
for litigation ♦ • •. If I have received no re¬ 
sponse • • • [by February 20. 19781, I will 
take whatever steps I deem necessary." (Pe¬ 
tition for emergency relief, Jacklin affidavit, 
exhibit Kl). Lipney's second letter to 
COM’s counsel, dated Febraury 26. 1978. 
states, inter alia: "In our recent phone con¬ 
versations. we discussed the possibility of re¬ 
solving the present dispute between the 

• • • parties in the hope that • • • [COM] 
would drop its protest against the reis¬ 
suance of the KJAZ license • • * *. I will take 
no further action until I hear from you in 
the immediate future." (Id.. Exh. K2.) 


prior to the filing of the lawsuit, as 
well as to licensee’s actual filing of 
that suit. Here again. we are aware of 
the sensitive nature of petitioner's 
charges, and we stress that wc In no 
way wish to cast a chilling effect on 
those—licensees or others—who seek 
to exercise their right to obtain legal 
redress for alleged damages incurred. 
However, we equally are concerned 
that licensees do not abuse our proc¬ 
esses by attempting to coerce petition 
ers to deny by the threat, or actual 
filing, of retaliatory civil actions 
against petitioner. As with licensee’s 
allegations against COM. we again are 
faced with conflicting facts or uncon¬ 
tested facts which lend themselves to 
conflicting interpretations as to the 
motives underlying the filing of the 
civil damage suit against petitioners. 
Because we are unable to resolve this 
matter on the record before us, we be¬ 
lieve that it also must be fully ex¬ 
plored in hearing. Thus, an appropri¬ 
ate issue will be specified infra. 

Conclusion 

19. Accordingly, it is ordered, that 
paragraphs 22. 24 and 31 of the Com¬ 
mission’s memorandum opinion and 
order. FCC No. 76-577, released July 2, 
1976. 59 FCC 2d 1204, and paragraphs 
4. 5 and 7 of the Commission's memo¬ 
randum opinion and order. FCC No. 
76-1160, released January 6. 1977, 62 
FCC 2d 293, hereby are withdrawn; 
and the orders of those dates, to in¬ 
clude the grant of the 1974 license re¬ 
newal application of station 
KJAZ(FM), hereby are vacated.’ 1 


"Henry’s current renewal application has 
not been challenged. Since we are setting 
aside our grant of Henry's 1974 application, 
we view the 1977 renewal application as a 
supplement to that application. We have ex¬ 
amined the supplement in the respects men¬ 
tioned at para. 4 and n. 1. supra. In that 
regard, Henry’s 1974 amended proposed 
nonentertainment programming was 6.1 
percent. Because of discrepancies between 
his 1977 renewal composite week program 
logs and exhibit 15 of his supplement (de¬ 
scription of nonenteriainment programs in 
the composite week) and because none of 
the days in that year’s composite week re¬ 
flected KJAZ<FM)’s operation subsequent 
to the release of the Commission’s initial 
order which admonished Henry for. Inter 
alia, program mislogging (see n. 1. supra). 
the Broadcast Bureau requested Henry to 
submit the program logs and appropriate 
descriptive exhibits for the special week of 
August 14-20. 1977. Those submissions 

reveal no mislogging of public affairs pro¬ 
grams. Further, the original composite week 
indicates 6.3 percent nonentertainment pro¬ 
gramming and the amended composite week 
indicates 8.06 percent nonentertainment 
programming, both of which exceed its 6.1 
percent prior proposal; and Henry now pro¬ 
poses 6.3 percent nonentertainment pro¬ 
gramming for the 1977-80 license term. 
Moreover, our examination of the supple¬ 
ment reveals It is in compliance with our 
rules in all other respects. Accordingly, no 
programming or other questions are pre- 


20. It is further ordered, that the pe 
tition to deny Henry’s 1974 renewal 
application for station KJAZtF’M), 
and the petition for reconsideration of 
the Commission’s denial of the peti¬ 
tion to deny, both filed by the Com¬ 
mittee for Open Media, San Francisco 
Chapter, are granted to the limited 
extent indicated herein and are other¬ 
wise denied: and that the Committee 
for Open Media is made a party to the 
hearing ordered herein. 

21. It is further ordered: 

(a) That the petition for emergency 
relief, as supplemented, filed April 13. 
1978, by the Committee for Open 
Media. San Franciso Chapter, is grant 
ed to the limited extent indicated 
herein and is otherwise denied; and 

(b) That the motion to strike peti 
tion for emergency relief, dated April 
27, 1978, filed by Patrick Henry, is 
denied. 

22. It is further ordered, that pursu 
ant to section 309(e) of the Communi 
cations Act of 1934. as amended. 47 
U.S.C. 309(e). the above-captioned ap 
plication and 1977 supplement thereto 
are designated for expedited hearing 
at a time and place to be specified in a 
subsequent order, upon the foIlow r ing 
Issues; 

(1) To determine whether Patrick 
Henry made reasonable and good faith 
efforts to carry out its nonentertain 
ment programming proposal during 
the 1971-1974 license term as set forth 
in its 1971 application for renewal of 
license for station KJAZ(F’M); 

(2) To determine whether the non 
entertainment programming broadcast 
by station KJAZ(FM) during the 1971 - 
1974 license term was reasonably re¬ 
sponsive to the ascertained problems, 
needs and interests of its community: 

(3) To determine the facts and cir 
cumstances relating to the motivation 
of Patrick Henry in allegedly threat 
ening to file and in filing the civil 
damage suit against the Committee 
for Open Media, et al.: and what 
effect, if any. the foregoing facts and 
circumstances have upon the qualifica¬ 
tions of Patrick Henry to be a Com¬ 
mission licensee; 

(4) To determine, in light of the evi¬ 
dence adduced under the above issues, 
whether a grant of the captioned ap¬ 
plication would serve the public inter 
est, convenience and necessity. 

(5) To determine the facts and cir¬ 
cumstances relating to the alleged con¬ 
nection between petitioner's proposal 
to acquire station KJAZ and petition¬ 
er’s motivation in filing and continued 
prosecution of the petition to deny, 
and whether such conduct constituted 
an abuse of the Commission’s process¬ 
es: and 

(6) To determine, in the event issue 
(5) above should be resolved against 


sented regarding the supplemental appllca 
tion. 


FEDERAL REGISTER, VOL 43, NO. 217—WEDNESDAY, NOVEMBER 8 , 1978 









NOTICES 


52059 


the petitioner, what sanction would be 
‘appropriate. 

23. It is further ordered, that, in ac¬ 
cordance with section 309(e) of the 
Communications Act of 1934. as 
amended, the burden of proceeding 
with the introduction of evidence and 
the burden of proof as to issues (1) 
and (2) shall be on Patrick Henry; 
with respect to issue (3). the burden of 
proceeding with the introduction of 
evidence shall be on the Committee 
for Open Media and the burden of 
proof shall be on Patrick Henry; the 
burden of proof as to issue (4) shall be 
on Patrick Henry; and, with respect to 
issue (5). the burden of proceeding 
with the introduction of evidence shall 
be on the Commission’s Broadcast 
Bureau and the burden of proof shall 
be on the Committee for Open Media. 

24. It is further ordered, that, to 
avail themselves of the opportunity to 
be heard, the parties respondent, pur¬ 
suant to § 1.221(c) of the Commission’s 
rules, in person or by attorney, shall, 
within twenty (20) days of the mailing 
of this order, file with the Commis¬ 
sion. in triplicate, a written appear¬ 
ance stating an intention to appear on 
the date fixed for hearing and present 
evidence on the issues specified in this 
order. 

25. It is further order, that Patrick 
Henry shall, pursuant to section 
311(a)(2) of the Communications Act 
of 1934. as amended, and § 1.594 of the 
Commission’s rules, give notice of the 
hearing within the time and in the 
manner prescribed in such rules, and 
shall advise the Commission of the 
publication of such notice as required 
by section 1.594(g) of the rules. 

26. It is further ordered, that the 
Secretary of the Commission shall 
send a copy of this order, by certified 
mail—return receipt requested, to each 
of the parties to this proceeding. 

Federal Communications 
Commission,* 

William J. Tricarico, 
Secretary. 

Statement of Commissioner Tyrone 
Brown Concurring in Part and Dissent¬ 
ing in Part 

Re Application of PATRICK HENRY for 
Renewel of License of Station KJAZ(FM), 
Alameda. Calif. (File No. BRH-965). 

I concur in the Commission's decision to 
designate the renewal application for sta¬ 
tion KJAZ(FM) for a hearing concerning its 
nonentertainment programming during the 
license term. However. I dissent from that 
portion of the order which designates for 
hearing issues dealing with the •motiva¬ 
tions" of both the licensee and the Commit¬ 
tee for an Open Media (COM) which peti¬ 
tioned to deny the KJAZ(FM) license re¬ 
newal. 

Allegations have been raised that the peti¬ 
tioner filed its petition to deny as part of a 


• See attached statement of Commissioner 
Tyrone Brown concurring in part and dis¬ 
senting in part. 


plan to force the transfer of the KJAZ<FM> 
license from Patrick Henry to itself. Indeed, 
the licensee has filed suit against COM in 
state (California) court based on these 
charges. The Commission today orders a 
hearing on the facts and circumstances sur¬ 
rounding the motivations of both parties to 
that law'suit. 

I understand the dangers # to the process if 
a licensee is permitted to intimidate a peti¬ 
tioner to deny by the threat, or actual insti¬ 
tution, of a law r suit against the petitioner. I 
also recognize that we have designated simi¬ 
lar issues in the past. In this case, however. 
I am convinced that a hearing on the licens¬ 
ee's "motivation'' in instituting suit against 
COM will unnecessarily burden the hearing 
process, result in substantial delay and con¬ 
tribute nothing to the central issue raised 
against the licensee—whether it has per¬ 
formed in the public interest during the li¬ 
cense period under review'. 

While the designation vel non of an issue 
against the licensee is admittedly a close 
question. I have no such trouble with reject¬ 
ing the suggestion that we designate an 
issue against the petitioner-a non licensee. 
This unprecedent action will require the 
Commission to determine answer to difficult 
questions concerning the motivation of 
COM's filing of its petition—questions 
which are unrelated to the merits of the 
matters raised in that petition. In my opin¬ 
ion. this is an unwarranted burdening of the 
hearing process. To the extent COM's ac¬ 
tions constitute actionable misconduct, the 
licensee has a right to a civil remedy, w'hich 
it as in fact chosen to exercise by filing suit. 
1 am not persuaded that it is w r ise or appro¬ 
priate for the FCC to make itself available 
as an additional forum for the thrashing 
out of these issues. 

My fellow Commissioners contend that we 
have the authority and perhaps the obliga¬ 
tion to guard against abuse of the Commis¬ 
sion’s process, pointing to our strike petition 
policy directed against licensees who, for 
purposes of delay, submit nonmeritorious 
petitions to deny applications of competi¬ 
tors or potential competitors. Putting aside 
the question of whether in the present case 
a "strike petition" Issue is being designated 
against COM to balance the "motivation" 
Issue designated against the licensee. It 
should be noted that In discussing the crite¬ 
ria comprising our recently clarified strike 
petition policy we emphasized that a key 
factor we would consider in determining 
whether a petition constitutes an abuse of 
process would be the "absence of any rea¬ 
sonable basis for the adverse allegations in 
the petition.” We concluded. "<s)hould it 
appear that the allegations in the petition 
are specious, with little or no factual or 
legal basis, such evidence would tend to 
raise the question W'hether petitioner was 
acting In good faith/* 1 
In this case, however, the Commission 
itself found at least some of COM's allega¬ 
tions meritorious enough to designate them 
for a hearing. We certainly could not find 
that there was no “reasonable basis for the 
adverse allegations in the petition." And. if 
the Commission concludes that KJAZ(FM) 
mast lose its license on the basis of the sub¬ 
stantive issues which have been designated, 
the petitioner’s motivations, good or bad. 
cannot change that result. 

Moreover, should the most serious allega¬ 
tions made by the licensee in this case be 


Radio Carrollton, 43 Pike & Fischer, 
R.R.2d 29. 43 (1978). 


valid, i.e.. that COM has used the petition 
to deny process to force a transfer of con¬ 
trol of KJAZ(FM) to COM, the Commission 
can consider such charges in acting on any 
application for transfer of control which 
must come before us for decision. This is 
precisely the position the Commission took 
not just 6 months ago when we renewed the 
license of WGOW. Chattanooga. Tenn. 
against allegations that the licensee had at¬ 
tempted to force the sale of another station 
(WSWB-TV) to himself. We concluded, "we 
do not preclude the possibility of exploring 
this entire matter in hearing should (the li¬ 
censee) file an assignment application for 
WSWB-TV." ? If we postponed considera¬ 
tion of those charges until presented to us 
in a transfer application even though the al¬ 
legations concerned a licensee whose renew¬ 
al application was then before us. our action 
in dealing with a nonlicensee—against 
whom our sanctions are limited if not non¬ 
existent-should be no less restrained. 

Finally, the choice made today to institute 
inquiry into the motivations of a nonlicen¬ 
see seems to me inconsistent with our policy 
of encouraging community dialogue with 
broadcasters. It is quite clear by nou r that 
the Commission will summarily dismiss peti¬ 
tions to deny which do not raise very serious 
issues against our licensees. The action we 
take today—designating a "motivation" 
issue against a nonlicensee—will only dis¬ 
courage public groups from challenging a li¬ 
censee even when the issues are substantial. 
I seriously question whether our licensees 
need this additional protection from the 
people from the people they are supposed to 
serve. 

In designating "motivation" issues against 
both the licensee and the petitioner, the 
Commissioner is abusing its own processes. 
We have many more important things to do 
than provide an additional forum for reliti¬ 
gation of issues already being tried in the 
courts. 

IFR Doc. 78-31574 Filed 11-7-78; 8:45 am) 


16730-01-M] 

FEDERAL MARITIME COMMISSION 

I Independent Ocean Freight Forwarder 
License No. 1673) 

DRAKE MARINE DIVISION, A DIVISION OF 
DRAKE MOTOR LINES, INC. 

Order of Revocation 

The bond issued in favor of Drake 
Marine Division, a division of Drake 
Motor Lines, Inc., 20 Olney Avenue, 
Cherry Hill. N.J. 08022, FMC No. 1673, 
was cancelled effective October 12. 
1978. 

By letter dated September 12, 1978, 
Drake Marine Division, a division of 
Drake Motor Lines, Inc., was advised 
by the Federal Maritime Commission 
that Independent Ocean Freight For¬ 
warder License No. 1673 would be 
automatically revoked or suspended 
unless a valid surety bond was filed 
with the Commission. 

Section 44(c). Shipping Act, 1916, 
provides that no independent ocean 


7 Turner Communications Corp. ( WGOW), 
42 Pike & Fischer, R.R.2d 1315, 1322 (1978). 
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freight forwarder license shall remain 
in force unless a valid bond is in effect 
and on file with the Commission. Rule 
510.9 of Federal Maritime Commission 
General Order 4. further provides that 
a license will automatically be revoked 
or suspended for failure of a licensee 
to maintain a valid bond on file. 

Drake Marine Division, a division of 
Drake Motor Lines, Inc., has failed to 
furnish a valid surety bond. 

By virtue of authority vested in me 
by the Federal Maritime Commission 
as set forth in Manual of Orders. Com¬ 
mission Order No. 201.1 (Revised) 
§ 5.01(d) dated August 8. 1977; 

/{ is ordered. That Independent 
Ocean Freight Forwarder License No. 
1673 be and is hereby revoked effec¬ 
tive October 12, 1978. 

It is further ordered. That Independ¬ 
ent Ocean Freight Forwarder License 
No. 1673 issued to Drake Marine Divi¬ 
sion. a division of Drake Motor Lines, 
Inc., be returned to the Commission 
for cancellation. 

It is further ordered. That a copy of 
this order be published in the Federal 
Register and served upon Drake 
Marine Division, a division of Drake 
Motor Lines, Inc. 

Robert G. Drew, 
Director, Bureau of 
Certification and Licensing. 

[FR Doc. 78*31527 Filed 11-7-78; 8:45 ami 


[6730-01-M] 

[Independent Ocean Freight Forwarder 
License No. 12001 

LAKESHEAD FORWARDING CORF. 

Order of Revocation 

The bond issued in favor of Lake- 
shead Forwarding Corp.. 600 Board of 
Trade Building. Duluth. Minn. 55802 
(FMC 1200), was cancelled effective 
October 13. 1978. 

By letter dated August 17. 1978. La- 
keshead Forwarding Corp. was advised 
by the Federal Maritime Commission 
that Independent Ocean Freight For¬ 
warder License No. 1200 would be 
automatically revoked or suspended 
unless a valid surety bond was filed 
with the Commission. 

Section 44(c). Shipping Act. 1916. 
provides that no independent ocean 
freight forwarder license shall remain 
in force unless a valid surety bond is in 
effect and on file with the Commis¬ 
sion. Rule 510.9 of Federal Maritime 
Commission General Order 4. further 
provides that a license will be auto¬ 
matically revoked or suspended for 
failure of a licensee to maintain a valid 
bond on file. 

Lakeshead Forwarding Corp. has 
failed to furnish a valid surety bond. 

By virtue of authority vested in me 
by the Federal Maritime Commission 
as set forth in Manual of Orders, Com¬ 


mission Order No. 201.1 (Revised) sec¬ 
tion 5.01(d) dated August 8. 1977; 

It is ordered. That Independent 
Ocean Freight Forwarder License No. 
1200 be and is hereby revoked effec¬ 
tive October 13. 1978. 

It is further ordered . That Independ¬ 
ent Ocean Freight Forwarder License 
No. 1200 issued to Lakeshead Forward¬ 
ing Corp. be returned to the Commis¬ 
sion for cancellation. 

It is further ordered. That a copy of 
this order be published in the Federal 
Register and served upon Lakeshead 
Forwarding Corp. 

Robert G. Drew. 

Director; Bureau of 
Certification and Licensing. 

[FR Doc. 78-31526 Plied 11-7-78; 8;45 am) 


[6750-01-Ml 

FEDERAL TRADE COMMISSION 

PROPOSED ACQUISITION Of DELTA 8 PINE 
LAND CO. Of MISSISSIPPI 

EoHy Termination of Waiting Period of the 
Premerger Notification Rules 

AGENCY; Federal Trade Commission. 

ACTION: Granting of request for 
early termination of the 30-day wait¬ 
ing period of the premerger notifica¬ 
tion rules. 

SUMMARY: Southwide, Inc., is grant¬ 
ed early termination of the 30-day 
waiting period provided by law and the 
premerger notification rules with re¬ 
spect to the proposed acquisition of 
Delta & Pine Land Co. of Mississippi. 
The grant was made by the Federal 
Trade Commission and the Assistant 
Attorney General in charge of the 
Antitrust Division of the Department 
of Justice in response to requests for 
early termination submitted by South¬ 
wide. Inc., and Delta & Pine Land Co. 
of Mississippi. Neither agency intends 
to take any action with respect to this 
acquisition during the waiting period. 

EFFECTIVE DATE: October 6. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Malcolm R. Plunder. Associate Di¬ 
rector for Premerger Notification. 
Bureau of Competition. Room 303. 
Federal Trade Commission. Wash¬ 
ington, D.C. 20580. 202-523-3894. 

SUPPLEMENTARY INFORMATION: 
Section 7A of the Clayton Act, 15 
U.S.C. 18a. as added by sections 201 
and 202 of the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, 
requires persons contemplating certain 
mergers or acquisitions to give the 
Commission and Assistant Attorney 
General advance notice and to wait 
designated periods before consumma¬ 
tion of such plans. Section 7A(b)(2) of 
the Act and § 803.11 of the rules imple¬ 


menting the Act permit the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and to publish notice of this action in 
the Federal Register. 

By direction of the Commission. 

Carol M. Thomas. 

Secretary. 

[FR Doc. 78-31582 Filed 11-7-78; 8:45 ami 


[6750-01 -M] 

TRANSMITTAL RULES 

EoHy Tofmlnolion of Wolfing Period of fho 
Premerger Notification Rules 

AGENCY: Federal Trade Commission. 

ACTION: Granting of request for 
early termination of the 30-day wait¬ 
ing period of the premerger notifica¬ 
tion rules. 

SUMMARY: Metromedia, Inc. is 
granted early termination of the 30- 
day waiting period provided by law 
and the premerger notification rules 
with respect to the proposed acquisi¬ 
tion of W. R. Grace & Co/s Figi’s Inc. 
and Figi's Data Center. Inc. assets. 
The grant was made by the Federal 
Trade Commission and the Assistant 
Attorney General in charge of the 
Antitrust Division of the Department 
of Justice in response to requests for 
early termination submitted by Metro¬ 
media, Inc. Neither agency intends to 
take any action with respect to this ac¬ 
quisition during the waiting period. 

EFFECTIVE DATE: October 6,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Malcolm R. Pfunder, Associate Di¬ 
rector for Premerger Notification. 
Bureau of Competition, Room 303, 
Federal Trade Commission. Wash¬ 
ington. D.C. 20580. 202-523-3894. 

SUPPLEMENTARY INFORMATION: 
Section 7A of the Clayton Act. 15 
U.S.C. § 18a. as added by sections 201 
and 202 of the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, 
requires persons contemplating certain 
mergers or acquisitions to give the 
Commission and Assistant Attorney 
General advance notice and to wait 
designated periods before consumma 
tion of such plans. Section 7A(bX2) of 
the Act and § 803.11 of the rules imple¬ 
menting the Act permit the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and to publish notice of this action in 
the Federal Register. 

By direction of the Commission. 

Carol M. Thomas, 
Secretary. 

[FR Doc. 78-31583 Filed 11-7-78; 8:45 am) 


FEDERAL REGISTER, VOL. 43. NO. 217—WEDNESDAY, NOVEMBER I, 1978 















NOTICES 


52061 


1 6115-02-MJ 

HARRY S. TRUMAN SCHOLARSHIP 
FOUNDATION 

CLOSING DATE FOR NOMINATIONS 

Notice is hereby given that, pursu¬ 
ant to the authority contained in the 
Harry S. Truman Memorial Scholar¬ 
ship Act. Pub. L. 93-642 (20 U.S.C. 
2001). nominations are being accepted 
from eligible institutions of higher 
education for Truman Scholarships. 
Procedures are prescribed at 45 CFR 
1801, and were published (in the Fed¬ 
eral Register on June 19. 1978 (43 FR 
26366 )). 

In order to be assured of considera¬ 
tion, all documentation in support of 
nominations must be received by the 
Truman Scholarship Review Commit¬ 
tee.* Box 2838, Princeton. N.J. post¬ 
marked no later than Thursday, De¬ 
cember 8. 1978. 

Malcolm C. McCormack, 

Exccuti iv Secreta ry. 

November 3. 1978. 

[FR Doc. 78-31569 Filed 11-7-78; 8:45 am) 


1 4U0-88-M J 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuse, and Mental Health 
Administration 

ADVISORY COMMITTEES 
Meetings 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (5 U.S.C. Appendix I). announce¬ 
ment is made of the following Nation¬ 
al Advisory bodies scheduled to assem¬ 
ble during the month of December 
1978: 

Social Sicences Training Review' 
Committee 

December 11: 9 a.m. Conference Room C. 
Parklawn Building. 5600 Fishers Lane. 
Rockville. Md. 20857. OPEN-December 11; 
9 10 a.m. CLOSED -Otherwise. Contact: 
Hope Williams. Room 9C-09. Parklawn 
Building. 5600 Fishers Lane. Rockville. Md. 
20857. 301-443 -3857. 

Purpose: The Committee is charged with 
ihe initial review of grant applications for 
Federal assistance in the program areas ad¬ 
ministered by the National Institute of 
Mental Health relating to social sciences 
training activities and makes recommenda¬ 
tions to the National Advisory Mental 
Health Council for final review. 

Agenda: Prom 9-10 a.m.. December 11. the 
meeting will be open for discussion of ad¬ 
ministrative announcements and program 
developments. Otherwise, the Committee 
will be performing initial review of grant ap¬ 
plications for Federal assistance and will 
not be open to the public in accordance with 
the determination by the Administrator. Al¬ 
cohol. Drug Abuse, and Mental Health Ad¬ 


ministration. pursuant to the provisions of 
section 552t*c>(6>. Title 5. U.S. Code and 
section 10(d) of Pub. L. 92-463 (5 U.S.C. Ap¬ 
pendix I). 

Psychological Sciences Fellowship 
Review Committee 

December 17-19; 9 a.m. Conference Room 
Shenandoah C. R&mada Inn, 1900 North 
Fort Myer Drive. Arlington. Va. 22209. 
OPEN-December 18; 9-11 a.m. CLOSED- 
Otherwi.se. Contact: Mary Cope. Room 9C 
15, Parklawn Building. 5600 Fishers Lane. 
Rockville. Md. 20857. 301-443-3856. 

Purpose: The Committee is charged with 
the initial review of grant applications for 
Federal assistance in the program areas ad¬ 
ministered by the National Institute of 
Mental Health relating to psychological sci¬ 
ences fellowships and makes recommenda¬ 
tions to the National Advisory Mental 
Health Council for final review. 

Agenda Prom 9-11 a.m.. December 18. the 
meeting will be open for discussion of ad¬ 
ministrative announcements and program 
developments. Otherwise, the Committee 
will be performing initial review of grant ap¬ 
plications for Federal assistance and will 
not be open to the public in accordance with 
the determination by the Administrator. Al¬ 
cohol. Drug Abuse, and Mental Health Ad¬ 
ministration. pursuant to the provisions of 
section 552b(c>(6), Title 5. U.S. Code and 
section 1 Old) of Pub. L. 92-463 (5 U.S.C. Ap¬ 
pendix I). 

Biological Sciences Training Review 
Committee 

December 18 20: 9 a.m. Conference Room 
C. Parklawn Building. 5600 Fishers Lane. 
Rockville. Md. 20857. OPEN-December 18: 
9-10 a.m. CLOSED—Otherwise. Contact: 
Donna Spain. Room 9C—09. Parklawn 
Building. 5600 Fishers Lane. Rockville. Md. 
20857. 301-443-3855. 

Purpose: The Committee is charged with 
the initial review of grant applications for 
Federal assistance in the program areas ad¬ 
ministered by the National Institute of 
Mental Health relating to biological sci¬ 
ences research training and makes recom¬ 
mendations to the National Advisory 
Mental Health Council for final review. 

Agenda: From 9-10 a.m. f December 18. the 
meeting will be open for discussion of ad¬ 
ministrative announcements and program 
developments. Otherwise, the Committee 
will be performing initial review of grant ap¬ 
plications for Federal assistance and will 
not be open to the public in accordance with 
the determination by the Administrator. Al¬ 
cohol. Drug Abuse, and Mental Health Ad¬ 
ministration. pursuant to the provisions of 
section 552b(c><6>. Title 5. U.S. Code and 
section 10(d) of Pub. L. 92 463 (5 U.S.C. Ap¬ 
pendix 1). 

Substantive program information may be 
obtained from the contact persons listed 
above. The NIMH Information Officer who 
will furnish upon request summaries of the 
meetings and rosters of the committee 
members is Dr. Jacquelyn Hall. Acting 
Chief. Public Information Branch. Division 
of Scientific and Public Information. NIMH. 
Room 15C-17. Parklawn Building. 5600 
Fishers Lane. Rockville. Md. 20857. 301-443- 
4573. 


Dated: November 2, 1978. 

Elizabeth A. Connolly, 
Committee Management Officer . 
Alcohol, Drug Abuse, and 
Mental Health Administration. 
[FR Doc. 78-31506 Filed 11-7-78: 8:45 ami 


[4110-85-M) 

Office of the Assistant Secretary for Health 
ADVISORY COMMITTEE 
Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of November 1978: 

Name: Technical Consultant Panel on 

Mental Health Statistics of the United 

Slates National Committee on Vital and 

Health Statistics. 

Date and Time: November 27-28. 1978, 9 

a.m. 

Place: Hubert H. Humphrey Building. Room 

305-A. 200 Independence Avenue. SW.. 

Washington. D.C. 20201. 

Open—9-5 p m. 

Purpose: The Technical Consultant Panel 
on Mental Health Statistics makes recom¬ 
mendations to the United States National 
Committee on Vital and Health Statistics 
about a mental health aspect of Federal 
health surveys and statistics reporting sys¬ 
tems. Specifically, examines the National. 
State and local needs for mental health 
data; assesses which of these needs can now 
be met through existing data systems and 
which needs require new programs or modi¬ 
fications to existing ones; examines the fea¬ 
sibility of establishing a mental health com¬ 
ponent or subcomponent within the Cooper¬ 
ative Health Statistics System; examines re¬ 
lationships of current mental health uni¬ 
form data sets to other data sets; examines 
current practices at the State level of inte¬ 
grating the mental health and health data 
systems; and makes recommendations as ap¬ 
propriate. 

Agenda: The Technical Consultant Panel 
(TCP) will discuss the following agenda 
items: 1) review background, history and 
purpose of the TCP: 2) review and discuss 
the National Institute of Mental Health's 
statistics program: 3) review of t he Coopera¬ 
tive Health Statistics sysLein; and 4) review 
of the National Center for Health Statistics 1 
National Surveys. 

The meeting is open to the public for ob¬ 
servation and participation. Anyone wishing 
to participate, obtain a roster of members, 
or other relevant information, should con¬ 
tact Mr. James A. Smith. National Center 
for Health Statistics. Room 2-12, Center 
Building. 3700 East-West Highway, Hyatts 
vllle, Md. 20782, telephone 301-436-7122. 

Agenda items are subject to change 
as priorities dictate. 
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Dated: November 3, 1978. 

Wayne Rickey, Jr., 
Associate Director for Manage - 
menU Office of Health Policy 
Research and Statistics. 

[FR Doc. 78-31570 Filed 11-7-78: 8:45 am] 


[4110-85-M] 

ADVISORY COMMITTEE 
Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of November 1978: 

Name: United States National Committee 
on Vital and Health Statistics. 

Date and Time: November 29-30, 1978, 9 

a.m. 

Place: Room 727-A, Hubert H. Humphrey 
Building. 200 Independence Avenue. SW.. 
Washington. D.C. 20201. 

Open for entire meeting. 

Purpose: The Secretary and by delegation 
the Assistant Secretary for Health and the 
Director. National Center for Health Statis¬ 
tics (NCHS), are charged under section 306 
of the Public Health Service Act. as amend¬ 
ed. 42 USC 242k. with the responsibility to 
collect, analyze, and disseminate national 
health statistics on vital events and health 
activities, including the physical, mental, 
and physiological characteristics of the pop¬ 
ulation, illness, injury, impairment, the 
supply and utilization of health facilities 
and manpower, the operation of the health 
services system, health economic expedi- 
tures, and changes in the health status of 
people: administer the Cooperative Health 
Statistics System: stimulate and conduct 
basic and applied research in health data 
systems and statistical methodology; coordi¬ 
nate the overall health statistical activities 
of the programs and agencies of the Health 
Resources Administration and provide tech¬ 
nical assistance in the management of sta¬ 
tistical information; maintain operational li¬ 
aison with statistical gathering and process¬ 
ing services of other health agencies, public 
and private, and provide technical assist¬ 
ance within the limitations of staff re¬ 
sources. research, consultation and training 
programs in international statistical activi¬ 
ties: and participate in the development of 
national health policy with Federal agen¬ 
cies. 

Agenda 

(1) Report of events, since May 3-4, 1978, 
meeting. 

(2) International Social. Demographic, and 
Health Statistics: 

a. Problems of Health Statistics. 

b. Review of National Health Informa¬ 
tion Systems. 

c. National Center for Health Statistic’s 
International Program and Activities. 

d. Comparative Birth-Number Study. 

(3) Telephone Survey Activities. 

(4) Environmental Health Statistics. 

(5) Technical Consultant Panel Reports: 

a. Long-Term Care. 

b. Ambulatory Care. 

c. Manpower and Facilities. 

d. National Health Insurance. 


e. Health Interview Survey. 

f. Cooperative Health Statistics. 

g. Mental Health Statistics. 

The meeting is open to the public for ob¬ 
servation and participation. Anyone wishing 
to participate, obtain a roster of members, 
or other relevant information, should con¬ 
tact Mr. James A. Smith, National Center 
for Health Statistics. Room 2-12, Center 
Building, 3700 East-West Highway. Hyatts- 
ville. Md. 20782, telephone 301-436-7122. 

Agenda items are subject to change 
as priorities dictate. 

Dated: November 3, 1978. 

Wayne Richey, Jr., 
Associate Director for Manage - 
menU Office of Health Policy 
Research and Statistics. 

[FR Doc. 78-31571 Filed 11-7-78: 8:45 am) 


[4110-12-M] 

Office of the Secretory 

OFFICE OF PUBLIC AFFAIRS 

Statement of Mission, Organization, and 
Functions 

Section AP.00. Mission. The mission 
of the Office of Public Affairs is to 
serve as the Secretary’s principal 
public affairs policy advisor; to provide 
centralized professional leadership 
and continuous monitoring and evalu¬ 
ation of Departmentwide policies, pro¬ 
cedures and operating practices re¬ 
garding public affairs activities; and to 
administer the Freedom of Informa¬ 
tion Act. 

Section AP.10. Organization. The 
Office of Public Affairs, headed by the 
Assistant Secretary for Public Affairs, 
who reports to the Secretary, consists 
of the following organizations: 

The Office of the Assistant Secretary 
for Public Affairs 

Planning and Evaulation Public 
Affairs Staff 

Inspector General Public Affairs 
Staff 

News Division 

Information Services Staff 
Freedom of Information Division 
Regional and Outreach Division 
Audiovisual Division 
Editorial and Publications Manage¬ 
ment Division 

Section AP.20. Functions . 

A. The Office of the Assistant Secre¬ 
tary for Public Affairs: 

Provides executive leadership, policy 
direction, and management strategy 
for the Department’s public affairs 
programs and activities. Counsels and 
acts for the Secretary and the depart¬ 
ment in carrying out responsibilities 
under statutes. Presidential directives, 
and Secretarial orders for informing 
the general public, specialized audi¬ 
ences, HEW employees, and other 
Federal employees about the pro¬ 
grams, policies, and services of the De¬ 


partment. Establishes and enforces 
policies and practices which produce 
an accurate, clear, efficient, and con¬ 
sistent flow of information to the gen¬ 
eral public and other audiences about 
Departmental programs and activities. 

Maintains channels and procedures 
for transmitting to Departmental 
policy officials information on how 
the Department’s programs and pro¬ 
posals are viewed by both the general 
and specialized publics. Consults on 
the selection of key public affairs per¬ 
sonnel in the Principal Operating 
Components (POC’s) and the Regions. 

Establishes guidelines and standards 
(with the Office of Personnel Adminis¬ 
tration) for development, training, 
promotions, details, and related mat¬ 
ters for the public affairs personnel in 
the Department. Concurs in all public 
affairs plans and budgets for the 
POC’s and regional offices and other¬ 
wise exercises functional supervision 
over their public affairs activities. 

Insures coordination among public 
affairs components. Manages public 
affairs issues and special activities 
that cut across POC lines. 

Reviews and approves all publica¬ 
tions and audiovisual materials pro¬ 
duced with Departmental funds. Re¬ 
views and approves contracts for 
public affairs services. 

Provides administrative and budge¬ 
tary services for the Office of Public 
Affairs. 

A.l. Office of Planning and Evalua¬ 
tion Public Affairs Staff: 

Provides advice and assistance on all 
public affairs matters to the Office of 
Planning and Evaluation, Office of the 
Secretary, in consultation with the As¬ 
sistant Secretary for Public Affairs. 

Assists in the preparation of press 
releases, articles, speeches and related 
materials. Provides information to 
news gathering and reporting media 
on planning and evaluation issues. 

Arranges interviews and other direct 
contacts with media representatives. 

Coordinates with other elements of 
OASPA the public affairs activities of 
P & E. 

A. 2. Inspector General Public Affairs 
Staff: 

Provides advice and assistance on all 
public affairs matters to the Office of 
Inspector General (OIG), Office of the 
Secretary, in consultation with the As¬ 
sistant Secretary for Public Affairs. 

Assists in the preparation of press 
releases, articles, speeches, and related 
materials. Provides information to 
news gathering and reporting media 
on issues relating to the OIG. Ar¬ 
ranges interviews and other direct con¬ 
tacts with media representatives. 

Coordinates with other elements of 
OASPA the public affairs activities of 
OIG. 

B. News Division: 
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Plans, directs and coordinates the is¬ 
suance of public information from 
HEW to the press and broadcast 

media. 

Prepares news releases and other 
news material for the Secretary and 
other top Department officials. Re¬ 
views and clears all news releases and 
other news materials prepared by 
MEW components. 

Coordinates and arranges news con¬ 
ferences. briefings, interviews and ap¬ 
pearances by the Secretary and other 
key HEW officials with the press and 
broadcast media. 

B. l. Information Services Staff: 

Directs the preparation of the Green 

SheeL a daily compilation of news con¬ 
cerning HEW programs and activities. 

Manages the Public Affairs Re¬ 
source Center containing information 
on HEW programs and activities. 

Prepares analyses of current issues 
and programs. 

C. Freedom of Information Division: 

Administers the Freedom of Infor¬ 
mation Act (FOIA) and the HEW reg¬ 
ulations implementing that law. Devel¬ 
ops policy guidelines and training pro¬ 
grams for all HEW components re¬ 
garding the FOIA and related legisla¬ 
tion. i.e.. the Privacy Act. Federal Ad¬ 
visory Committee Act. and the Gov¬ 
ernment in the Sunshine Act; and, to¬ 
gether with staff of the Office of Gen¬ 
eral Counsel., assists in development of 
HEW regulations implementing these 
statutes. 

Provides responses to requests made 
under the Freedom of Information Act 
and determines the availability of rec¬ 
ords and information under the law 
and HEW regulations. 

Coordinates with the Office of Fair 
Information Practices in resolving 
questions which overlap the FOIA and 
the Privacy Act regarding release of 
records. 

Directs operation of the HEW Public 
Reading Room, visitors information 
and telephone locator service. Provides 
policy guidance on and maintains the 
index of materials required by FOIA. 

D. Regional and Outreach Division: 

Serves as liaison between the region¬ 
al staff and headquarters agencies. 

Coordinates public affairs activities 
among regions. 

Provides technical assistance, and 
general information to public affairs 
staff in the region. 

Advises the ASPA on all regional 
public affairs issues and procedures. 

Provides briefing materials for Presi¬ 
dential and Secretarial travel to the 

regions. 

Coordinates, assists and maintains li¬ 
aison with all elements of the Depart¬ 
ment, including the regions, in out¬ 
reach activities. 

Initiates, designs and effects out¬ 
reach programs involving national and 
community organizations, minority 


and women’s groups, organizations for 
the handicapped, student and public 
interest groups, and individuals con¬ 
cerned with the broad range of poli¬ 
cies, programs, and issues of the De¬ 
partment. 

Reviews, and approves or disap¬ 
proves. all proposals for outreach 
plans by all elements of the Depart¬ 
ment. Acts as the central resource 
within HEW for information on out¬ 
reach techniques and procedures. 

Conducts seminars and conferences 
to achieve productive citizen interac¬ 
tion with HEW issues, programs and 
policies. 

Conducts the HEW Speakers 
Bureau. Screens requests for the Sec¬ 
retary’s speaking engagements and co¬ 
ordinates the scheduling of speaking 
engagements of other policy-level offi¬ 
cials of the Department. 

E. Audiovisual Division: 

Under the direction of the Assistant 
Secretary for Public Affairs, exercises 
management oversight of all audiovi¬ 
sual activities in and for the Depart¬ 
ment. 

Establishes Departmental policy and 
procedures for the procurement, 
design, production, distribution and 
quality control of audiovisual prod¬ 
ucts. and exhibits. 

Reviews and clears all audiovisual 
products and exhibits. 

Reviews audiovisual aspects of HEW 
public affairs components plans to 
insure they are supportive of HEW 
policy. 

Provides technical assistance on the 
development of audiovisual products. 

F. Editorial and Publications Man¬ 
agement Division: 

Reviews and clears all HEW publica¬ 
tions. 

Establishes Department Policy and 
procedures for the design, production, 
distribution and quality control of 
publications. 

Serves as the principal resource 
within the Department for preparing, 
reviewing, and editing written materi¬ 
als reflecting HEW policy. 

Prepares speeches, statements, arti¬ 
cles. and related material for the Sec¬ 
retary and other top Departmental of¬ 
ficials. 

Drafts other materials for non-De- 
partmental publications. 

Edits Congressional testimony of De¬ 
partmental officials. 

Directs the preparation of publica¬ 
tions with Departmentwide implica¬ 
tions such as HEW Hou\ 

Reviews publication .aspects of HEW 
public affairs components’ plans . to 
insure they are supportive of Depart¬ 
mental priorities and standards. 


Provides technical assistance on de¬ 
velopment of publications products. 

Leonard D. Schaeffer, 
Assistant Secretary for 
Management and Budget. 

October 31. 1978. 

IFR Doc. 78-31588 Filed 11-7-78; 8:45 am] 


[1505-01-M] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Monagement 
WASHINGTON 

Filing of Corrective Dependent Re survey Plat 

Correction 

In FR Doc. 78-18462 appearing on 
page 29035 in the issue of Wednesday. 
July 5. 1978, the land description in 
the 4th line should read. “[T.32J N.. 
R. 41 E.. W.M.. restoring the quar¬ 
ter. . .r. 


[4310-84-M] 

[2880 U-41385 (U-942)] 

UTAH 

Application 

October 30. 1978. 

Notice is hereby given that pursuant 
to section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C, 
185). the Northwest Pipeline Corp. has 
applied for a 4 V* inch natural gas pipe¬ 
line right-of-way across the following 
lands: 

Salt Lake Meridian. Utah 

T. 20 S.. R. 22 E.. 

Sec. 30. 

The needed right-ofway is a portion 
of applicant’s gas gathering system lo¬ 
cated in Grand County. Utah. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with the preparation of 
environmental and other analyses nec¬ 
essary for determining whether the 
application should be approved, and if 
so. under what terms and conditions. 

Interested persons should express 
their interest and views to the Moab 
District Manager. Bureau of Land 
Management. P.O. Box 970, Moab. 
Utah 84532. 

Dell T. Waddoups. 

Chief Branch of Lands 
and Minerals Operations. 

IFR Doc. 78-31503 Filed 11 7-78; 8.45 am) 
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[4310-84-M] 

[2880; U-41383; U-41384 (0-942)] 

UTAH 

Application 

October 30, 1978. 

Notice is hereby given that pursuant 
to section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 
185), the Northwest Pipeline Corp. has 
applied for twu 4 Vi inch natural gas 
pipeline rights-of-way across the fol¬ 
lowing lands: 

Salt Lake Meridian, Utah 

T. 17 S.. R. 26 E., 

Sec. 30. 

The needed rights-of-way are a por¬ 
tion of applicant’s gas gathering 
system located in Grand County, 
Utah. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with the preparation of 
environmental and other analyses nec¬ 
essary for determining whether the 
applications should be approved, and 
if so, under what terms and conditions. 

Interested persons should express 
their interest and views to the Moab 
District Manager, Bureau of Land 
Management, P.O. Box 970, Moab, 
Utah 84532. 

Dell T. Waddoups, 

Chief, Branch of Lands 
and Minerals Operations. 

(FR Doc. 78-31504 Filed 11-7-78: 8:45 am) 


[4310-84-M] 

C2880: U-41386; U-41387; (U-942)) 

UTAH 

Application 

October 30, 1978. 

Notice is hereby given that pursuant 
to section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 
185), the Northwest Pipeline Corp. has 
applied for two 4 l /2 inch natural gas 
pipeline rights-of-way across the fol¬ 
lowing lands: 

Salt Lake Meridian, Utah 

T. 20 S., R. 21 E.. 

Secs. 11. 24. and 25. 

The needed rights-of-way are a por¬ 
tion of applicant’s gas gathering 
system located in Grand County, 
Utah. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with the preparation of 
environmental and other analyses nec¬ 
essary for determining whether the 
applications should be approved, and 
if so. under what terms and conditions. 

Interested persons should express 
their interest and views to the Moab 


NOTICES 

District Manager, Bureau of land 
Management, P.O. Box 970, Moab, 
Utah 84532. 

Dell T. Waddoups, 

Chief. Branch of Lands 
Minerals Operations. 
[FR Doc. 78-31505 Filed 11-7-78: 8:45 ami 


[4310-84-M] 

ELY DISTRICT GRAZING ADVISORY BOARD 
Meeting 

October 30, 1978. 

Notice is hereby given, in accordance 
with Pub. L. 94-579, that a meeting of 
the Ely District Grazing Advisory 
Board will be held on Friday, Decem¬ 
ber 15. 1978. 

The meeting will begin at 9 a.m. 
(PST) in the White Pine County Li¬ 
brary Conference Room in the Court¬ 
house Plaza, Ely, Nev. 

The agenda for the meeting will in¬ 
clude: (l)a discussion of the functions 
of the board: (2) election of officers; 
(3) explanation of laws and regula¬ 
tions which apply to the distribution 
and use of range betterment funds; (4) 
use of advisory board funds for range 
improvements; (5) review of the sched¬ 
ule for the district’s range environ¬ 
mental statements; (6) review of dis¬ 
trict’s allotment management plans 
and proposed range improvements 
projects; (7) the arrangements for the 
next meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board during the 
public comment period, or file written 
statements for the board’s considera¬ 
tion. Anyone W'ishing to make an oral 
statement must notify the District 
Manager, Bureau of Land Manage¬ 
ment, U.S. Highway 93. Star Route 5 
Box 1, Ely. Nev. 89301 by December 
12, 1978. Depending on the number of 
persons wishing to make oral state¬ 
ments, a per person time limit may be 
established by the District Manager. 

Summary minutes of the board 
meeting w r ill be maintained in the Dis¬ 
trict Office and will be available for 
public inspection and reproduction, 
during regular business hours, within 
30 days following the meeting. 

Dated: October 30. 1978. 

George W. Cropper, 
Acting District Manager. 

[FR Doc. 78-31502 Filed 11-7-78: 8:45 am) 


[7020-02-M] 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-52] 

CERTAIN APPARATUS FOR THE CONTINUOUS 
PRODUCTION OF COPPER ROD 

Notice Denying Motion 52-31 and Extending 
the Deadline for Completion of the Hearing 
Before the Presiding Officer From December 
22, 1978, to Januory 22, 1979 

Background 

\ 

On July 28, 1978, complainant. 

South wire Co., filed a motion (Motion 
Docket No. 52-31) to have the above- 
captioned investigation designated 
“more complicated,” pursuant to 19 
U.S.C. 1337(b)(1) and to 19 CFR 
210.15. By designating an investigation 
as “more complicated,” the period 
within which the investigation must 
be completed is extended from 12 
months to 18 months. On August 8. 
1978, respondents Fried Krupp GmbH, 
Krupp GmbH, and Krupp Interna¬ 
tional filed an opposition to complain¬ 
ant’s motion. On August 9, 1978. re¬ 
spondents American Telephone and 
Telegraph Co., Nassau Recycle Corp¬ 
oration, and Western Electric Compa¬ 
ny filed their opposition to complain¬ 
ant’s motion. On August 30. 1978, the 
presiding officer, acting in conformity 
with 19 CFR 210.15 and 19 CFR 
210.41(e)(1), recommended to the 
Commission that Motion 52-31 be 
denied and that the deadline for com¬ 
pletion of the hearing before the pre¬ 
siding officer be extended for a period 
of 1 month, from December 22, 1978 to 
January 22, 1979. 

Commission Order and Denial of 
Motion 52-31 

Having considered the motion by the 
complainant to designate Investigation 
No. 337-TA-52 “more complicated/’ 
the respondents’ opposition to the 
motion, and the presiding officer’s rec¬ 
ommendation that the hearing dead¬ 
line be extended 1 month, the Com¬ 
mission DENIES Motion 52-31. The 
Commission ORDERS that the time 
limit for the hearing under 19 CFR 
210.41(e)(1) be extended 1 additional 
month, from December 22. 1978 to 
January 22. 1979. 

Opinion 

In denying the motion and ordering 
the extension, the Commission adopts 
the recommendation of the presiding 
officer, Judge Janet D. Saxon. Under 
Rule 210.41(e)(1) (19 CFR 

210.41(e)(1)), the hearing must be 
completed within a 7-month period 
after the date of publication of the 
notice of institution, unless otherwise 
ordered by the Commission. Upon con¬ 
sideration of all of the facts, the Com- 
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mission believes that a 1-month exten¬ 
sion of the 7-month deadline for com¬ 
pletion of the hearing before the Pre¬ 
siding Officer will provide adequate 
time for preparation by the partici¬ 
pants. This belief is based on state¬ 
ments made by the complainant that 1 
extra month of discovery would prob¬ 
ably be sufficient to complete discov¬ 
ery and thus to complete the investi¬ 
gation within the normal 12-month 
period. The presiding officer stated 
that there is a reasonable prospect at 
this time that the investigation can be 
completed within 12 months if the ex¬ 
tension is granted. In keeping with the 
policy expressed by the Congress that 
investigations under section 337 of the 
Tariff Act of 1930 should be completed 
at the earliest practicable time’* (19 
U.S.C. 1337(b)(1)). the Commission be¬ 
lieves that an extension of the hearing 
deadline will accomplish the goal of an 
expedited hearing process and will 
ameliorate the time problems raised 
by complainant in Motion Docket No. 
52-31. The Commission therefore 
grants an extension of the deadline for 
completion of the hearing and denies 
Motion 52-31. 

Issued: November 3. 1978. 

By order of the Commission. 

Kenneth R. Mason. 

Secretary. 

[FR Doc. 78 31593 Filed 11 7-78; 8:45 ami 


[4510-23-M] 

NATIONAL ADVISORY COMMITTEE 
FOR WOMEN 

MEETING 

Pursuant to the Provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463. as amended), notice is 
hereby given of a meeting of the Na¬ 
tional Advisory Committee for 
Women. 

Date and Time: November 20 and 21. 
1978: 10 a.m. to 5 p.m. each day. 

Place: Conference Room N4437. Nov. 
20: Conference Room S4215. Nov. 21: 
Department of Labor. 200 Constitu¬ 
tion Avenue NW.. Washington, D.C. 
20210. 

Purpose: This is a regular meeting of 
the Advisory Committee. 

The Committee will meet with the 
President of the United States to dis¬ 
cuss the Committee’s response to the 
Carter administration’s status report 
on International Women's Year reso¬ 
lution prior to the meeting of the 
Committee. The agenda for the meet¬ 
ing will focus on the projected activi¬ 
ties of the Committee’s Action Work 
groups. 

The reason for not publishing this 
notice within the 15-day period prior 


to the meeting, as required by OMB 
Circular A63. Revised, is due to the 
difficulty coordinating the date re¬ 
quested for a meeting with the Presi¬ 
dent. 

Dated: November 6. 1978. 

Ellen McGovern. 

Executive Director. 

[FR Doc. 78-31701 Filed 11-7-78 8:45 amj 


17510-01-M] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 78-551 

LUNAR SAMPLE ANAYLSIS ADVISORY 
COMMITTEE 

Meeting 

The Lunar Sample Analysis Adviso¬ 
ry Committee will meet on November 
11 and 12. 1978. in the Vintage Room. 
Hilton Hotel. San Francisco Airport. 
San Francisco, Calif. 94128. The meet¬ 
ing will be open to the public up to the 
seating capacity of the room (approxi¬ 
mately 25 including Committee mem¬ 
bers and other participants). Visitors 
will be required to sign a visitor’s reg¬ 
ister. 

The NASA Lunar Sample Analysis 
Advisory Committee was established 
as an interdisciplinary guide to advise 
NASA management as to future fund¬ 
ing mechanisms for Lunar Sample 
Analysis projects within NASA and 
other Government agencies. The Com¬ 
mittee members provide a wide range 
of scientific and administrative exper¬ 
tise in space and other science. The 
chairperson of the Committee is Pro¬ 
fessor Richard H. Jahns. There are 
currently seven members on the Com¬ 
mittee. The meeting of the Committee 
is being held at this time because of 
the urgent need for the Committee to 
provide recommendations in time to be 
used in developing program funding 
plans for fiscal year 1979 and for con¬ 
sideration of fiscal year 1980 budgets. 
For further information, contact the 
Executive Secretary. Dr. Bevan M. 
French. 202-755-3760 NASA Head¬ 
quarters, Code SL-4, Washington. D.C. 
20546. 

Arnold W. Frutkin. 

Acting Associate Administrator 
for External Relations. 
November 2. 1978. 

[FR Doc. 78-31507 Filed 11 7-78. 8:45 ami 


[7590-01-M] 

NUCLEAR REGULATORY 
COMMISSION 

(Docket Nos. 50-295 and 50-3041 

COMMONWEALTH EDISON CO. (ZION 
STATION. UNITS 1 AND 2) 

Order for Special Prehearing Conference 

The October 24. 1978 joint motion of 
the Petitioner, Applicant, and Regula¬ 
tory Staff for a special prehearing 
conference in this proceeding is 
hereby granted. The conference will 
begin at 9:30 a.m.. on Monday, Novem¬ 
ber 20. 1978 at the Lake County Board 
Room f 10th floor). Lake County Build¬ 
ing, 18 North County Street. Wauke¬ 
gan, Ill. If necessary, the conference 
will continue on November 21 and. for 
a part of the day. on November 22. 

The Licensing Board will hear the 
oral argument of the parties and Peti¬ 
tioner on any motions which may have 
been presented at the time. Addition¬ 
ally, the Board will consider the set¬ 
ting of a schedule for further actions 
in this proceeding. 

Interested members of the public are 
expressly invited to attend this special 
prehearing conference. Members of 
the public who wish to do so will be 
permitted to give oral or WTitten state¬ 
ments by way of limited appearance at 
the special prehearing conference. 

So ordered. 

Dated at Bethesda. Md. this 2d day 
of November 1978. 

For the Atomic Safety and Licensing 
Board. 

Edward Luton, 
Chairman. 

[FR Doc. 78-31557 Filed 11-7-78; 8:45 am] 


[7590-01 -M] 

[Docket No. 50-213] 

CONNECTICUT YANKEE ATOMIC POWER CO. 

Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 29 to Facility Operat¬ 
ing License No. DPR-61. issued to 
Connecticut Yankee Atomic Power Co. 
(the licensee) which amended the li¬ 
cense and its appended Technical 
Specifications for operation of the 
Haddam Neck P^nt (the facility) lo¬ 
cated in Middlesex County. Conn. The 
amendment is effective as of its date 
of issuance. 

The amendment deletes License 
Condition C.(3) issued in Amendment 
No. 26. dated May 26. 1978, w'hich pro¬ 
hibited operation beyond 300 effective 
full power days in cycle 8 until a main 
steam line break reanalysis could be 
performed to support operation with- 
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out automatic boron Injection from 
the charging pumps in the event of 
loss of offsite power. The amendment 
also revises the Appendix A Technical 
Specifications to incorporate the ap¬ 
propriate assumptions used as input 
conditions for the main steam line 
break reanalysis. 

The license amendment complies 
with the standards and requirements 
of the Atomic Energy Act of 1954, as 
amended (the Act), and the Commis¬ 
sion's rules and regulations. The Com¬ 
mission has made appropriate findings 
as required by the Act and the Com¬ 
mission's rules and regulations in 10 
CFR Chapter I. which are set fort h in 
the license amendment. Prior public 
notice of this amendment was not re¬ 
quired since the amendment does not 
involve a significant hazards consider¬ 
ation. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated September 29. 1978, 
and the supporting analyses submitted 
by letters dated September 22 and Oc¬ 
tober 20, 1978, (2) Amendment No. 29 
to License No. DPR-61. and (3) the 
Commission’s related safety evalua¬ 
tion. All of these items are available 
for public inspection at the Commis¬ 
sion’s Public Document Room. 1717 H 
Street NW.. Washington, D.C. and at 
the Russell Library, 119 Broad Street. 
Middletown, Conn. 06457. A copy of 
items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda. Md., this 24th 
day of October 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Dennis L. Ziemann, 
Chief, Operating Reactors 
Branch No. 2. Division of Op¬ 
erating Reactors . 

IVR Doc. 78-31558 Filed 11-7-78; 8:45 ami 


[7590-01-M] 

l Doc ket No. 50-155] 

CONSUMERS ROWER CO. 

Ifttuonc* Amendment to Facility Operating 
IktAM 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 21 to Facility Operat¬ 


ing License No. DPR-6, issued to Con¬ 
sumers Power Co. (the licensee), 
which revised Technical Specifications 
for operation of the Big Rock Point 
Plant (the facility) located in Charle¬ 
voix County, Mich. The amendment is 
effective as of its date of issuance. 

This amendment changes the Tech¬ 
nical specifications by incorporating 
the requirements of Appendix J to 10 
CFR Part 50 for the periodic test 
schedule and the formula for reduced 
pressure leak rate tests. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission's rules and regula¬ 
tions in 10 CFR Chapter I. which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) and environmen¬ 
tal impact statement or negative decla¬ 
ration and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated May 17, 1978, (2) 
Amendment No. 21 to License No. 
DPR-6, and (3) the Commission’s re¬ 
lated Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room, 1717 H Street NW.. 
Washington, D.C., and at the Charle¬ 
voix Public Library. 107 Clinton 
Street, Charlevoix, Mich. 49720. 

A copy of items (2) and (3) may be 
obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555, Atten¬ 
tion: Director, Division of Operating 
Reactors. 

Dated at Bethesda, Md., this 20th 
day of October 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Dennis L. Ziemann, 
Chief, Operating Reactors 
Branch No. 2, Division of Op¬ 
erating Reactors . 

IFR Doc. 78-31559 Filed 11 7 78; 8:45 ami 


l7590-01-M] 

[Docket No. 50-3181 

BALTIMORE GAS A ELECTRIC CO. 

Issuance of Amendment to Facility Operating 
license 

The U.S. Nuclear Regulatory Com 
mission (the Commission) has issued 
Amendment No. 18 to Facility Opera? 
ing License No. DPR-69. issued to Bai 
timore Gas Electric Co. (the licen.s 
ee). which revised the technical speci 
fications for operation of the Caiver* 
Cliffs Nuclear Power Plant Unit No. 1 
(the facility) located in Calvert 
County. Md. The amendment is effeo 
tive as of its date of issuance. 

The amendment authorizes oper 
at ion with modified (sleeved and re 
duced flow) guide tubes for the Con 
trol Element Assemblies (CEA’s) and 
revises the Appendix A Technical 
Specifications by: (1) Incorporating 
changes resulting from the analyses oi 
Cycle 2 reload fuel, and (2) authoriz 
ing the removal of all part length 
CEA’s. 

The application for the amendment 
complies with the standards and re 
quirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission had made appropri 
ate findings as required by the Act and 
the Commission’s rules and rcgula 
tions in 10 CFR Chapter I. which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 50.5(d)(4) an environmental 
impact appraisal need not be prepared 
in connection with issuance of this 
amendment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated July 26. 1978, as 
supplemented July 31. August 14. Sep 
tember 7, and October 6. 16. and 17. 
1978. (2) Amendment No. 18 to License 
No. DPR-69, and (3) the Commission’s 
related Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room. 1717 H Street NW.. 
Washington, D.C. and at the Calvert 
County Library. Prince Frederick, Md. 
20678. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion. Washington. D.C., Attention: Di¬ 
rector. Division of Operating Reactors. 

Dated at Bethesda. Md.. this 21st 
day of October 1978. 
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For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid. 
Chief, Operating Reactors 
Branch No. 4, Division of Op¬ 
erating Reactors. 

[FR Doc. 78-31556 Filed 11-7-78; 8:45 ami 


[ 7590-01-M] 

lDockets Nos. 50-269. 50-270 and 50-287] 

DUKE POWER CO. 

Issuance of Amendments To Facility Operating 
Licenses and Negative Declaration 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendments Nos. 65. 65, and 62 to Fa¬ 
cility Operating Licenses Nos. DPR-38. 
DPR-47, and DPR-55, respectively, 
issued to Duke Power Co., which re¬ 
vised technical specifications for oper¬ 
ation of the Oconee Nuclear Station. 
Units Nos. 1, 2, and 3, located in 
Oconee County, S.C. The amendments 
are effective as of the date of issuance. 

The amendments (1) revise the sta¬ 
tion’s common technical specifications 
to support the operation of Oconee 
Unit No. 1 at full rated power during 
Cycle 5 after core reload, to add high 
pressure injection pump operability 
requirements, to add procedures for 
remote operation of the high pressure 
injection system, and to remove the 
orifice rod assemblies from the core, 
and (2) permit the use of five previous¬ 
ly burned fuel assemblies which will 
be irradiated for a fourth cycle as part 
of a fuel demonstration program. 

The applications for the amend¬ 
ments complies with the standards 
and requirements of the Atomic 
Energy Act of 1954. as amended (the 
Act), and the Commission’s rules and 
regulations. The Commission has 
made appropriate findings as required 
by the Act and the Commission’s rules 
and regulations in 10 CFR Chapter I. 
which are set forth in the license 
amendments. Prior public notice of 
these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has prepared an 
environmental impact appraisal for 
the fuel demonstration program (Item 
2. above) and has concluded that an 
environmental impact statement for 
this particular action is not warranted 
because there will be no appreciable 
environmental impact attributable to 
this action. 

The Commission has determined 
that the issuance of Item 1. above, will 
not result in any significant environ¬ 
mental impact and that pursuant to 10 
CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with this action. 


For further details with respect to 
this action, see (1) the applications for 
amendment dated April 20 and June 
26, 1978. as supplemented April 27, 
August 21. 28, September 6, 22, and 26. 
1978, (2) Amendments Nos. 65, 65. and 
62, to Licenses Nos. DPR-38, DPR-47, 
and DPR-55. respectively, and (3) the 
Commission’s related Safety Evalua¬ 
tion and Environmental Impact Ap¬ 
praisal. All of these items are available 
for public inspection at the Commis¬ 
sion’s Public Document Room. 1717 H 
Street NW., Washington, D.C., and at 
the Oconee County Library, 201 South 
Spring Street, Walhalla, S.C. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission. 
Washington, D.C. 20555. Attention: Di¬ 
rector. Division of Operating Reactors. 

Dated at Bethesda, Md., this 23rd 
day of October 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid, 
Chief, Operating Reactors 
Branch No. 4 , Division of Op¬ 
erating Reactors. 

IFR Doc. 78-31560 Filed 11-7-78; 8:45 am] 


[7590-01-M] 

[Docket No. 50-269) 

DUKE POWER CO. OCONEE NUCLEAR 
STATION UNIT NO. 1 

Exemption 

I. 

Duke Power Co. (the licensee) is the 
holder of Facility Operating License 
No. DPR-38, which authorizes the op¬ 
eration of the nuclear power reactor 
known as Oconee Nuclear Station, 
Unit No. 1 (the facility), at steady re¬ 
actor power levels not in excess of 
2,568 megawatts thermal (rated 
power). The facility consists of a Bab¬ 
cock & Wilcox (B&W) designed pres¬ 
surized water reactor (PWR) located 
at the licensee’s site in Oconee 
County, S.C. 

II. 

In accordance with the requirements 
of the Commission’s Emergency Core 
Cooling System (ECCS) Acceptance 
Criteria, 10 CFR 50.46, the licensee 
submitted on July 9, 1975, an ECCS 
evaluation for the facility. The ECCS 
performance submitted by the licensee 
was based upon an ECCS Evaluation 
Model developed by B&W, the design¬ 
er of the Nuclear Steam Supply 
System for this facility. The B&W 
ECCS Evaluation Model had been pre¬ 
viously found to conform to the re¬ 
quirements of the Commission’s ECCS 
Acceptance Criteria, 10 CFR 50.46, 
and Appendix K. The evaluation indi¬ 


cated that with the limits set forth in 
the facility’s technical specifications, 
the ECCS cooling performance for the 
facility would conform with the crite¬ 
ria contained in 10 CFR 50.46(b) 
which govern calculated peak clad 
temperature, maximum cladding oxi¬ 
dation, maximum hydrogen genera¬ 
tion, coolable geometry, and, long-term 
cooling. 

On April 12. 1978, B&W informed 
the NRC that it had determined that 
in the event of a small break Loss of 
Coolant Accident (LOCA) on the dis¬ 
charge side of a reactor coolant pump, 
high pressure injection (HPI) flow to 
the core could be reduced somewhat. 
Subsequent calculations indicated that 
in such a case the calculated peak clad 
temperature might exceed 2,200’ F. 

Previous small break analyses for 
B&W 177 fuel assembly (FA) lowered 
loop plants had identified the limiting 
small break to be in the suction line of 
the reactor coolant pump. Recent 
analyses have shown that the dis¬ 
charge line break is more limiting 
than the suction line break. 

The Oconee Nuclear Station Unit 
No. 1 has an ECCS configuration 
which consists of two HPI trains 
which are supplied by three HPI 
pumps. Each train injects into two of 
the four reactor coolant system (RCS) 
cold legs on the discharge side of the 
RCS pump. The two parallel HPI 
trains are connected but are kept iso¬ 
lated by manual values (known as the 
crossover valves) that are normally 
closed. 

Duke Power has proposed by letter 
dated April 21, 1978, to maintain all 
three pumps in an operable status. 
The Oconee emergency power system 
is designed with sufficient capacity for 
this mode of operation. Upon receiving 
a safety injection signal the HPI 
pumps are started and valves in the in¬ 
jection lines are opened. Assuming loss 
of offsite power and the worst single 
failure (the HPI pump C or the HPI 
valve HP26), two HPI pumps would 
still be available and only one of the 
two injection valves would fail to open. 

If a small break 'is postulated to 
occur in the RCS piping between the 
RCS pump discharge and the reactor 
vessel, the high pressure injection flow 
injected into this line (about 50 per¬ 
cent of the output of two high pres¬ 
sure pumps) could flow out the break. 
Therefore, for the worst combination 
of break location and single failure, 50 
percent of the flow rate of two high 
pressure ECCS pumps would contrib¬ 
ute to maintaining the coolant inven¬ 
tory in the reactor vessel. This situa¬ 
tion had not been previously analyzed 
and B&W had indicated that the 
limits specified in 10 CFR 50.46 may 
be exceeded. 

B&W has stated that they have ana¬ 
lyzed a spectrum of small breaks in 
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the pump discharge line and have de¬ 
termined that to meet the limits of 10 
CFR 50.46(b). operator action is re¬ 
quired to open the two manual operat¬ 
ed crossover valves and to manually 
align the motor driven isolation valve 
which had failed to open. This would 
allow the flow from the two HPI 
pumps to feed all four reactor coolant 
legs. B&W has assumed that 30 per¬ 
cent of the flow would be lost through 
the break and 70 percent would enter 
the core. The licensee has committed 
to provide for the necessary operator 
actions within the required time 
frame. That is. in the event of a small 
break and a limiting single failure, 
manual action will be taken to begin 
opening these valves within 5 minutes 
and have them fully opened and an 
adequate flow split obtained within 
the following 10 minutes. The analyses 
performed by B&W assumed that the 
flow split was established at 650 sec¬ 
onds by operator action. We conclude 
that the analyses are a reasonable ap¬ 
proximation of the operator action 
that actually will be taken, provided 
specific procedures are prepared and 
followed to assure such action. 

B&W has prepared a summary enti¬ 
tled “Analysis of Small Breaks in the 
Reactor Coolant Pump Discharge 
Piping for the B&W Lowered Loop 177 
PA Plants/’ April 24. 1978 (the B&W 
Summary), which describes the meth¬ 
ods used and the results obtained in 
the above analysis. The analysis 
models operator action by assuming a 
step Increase in flow to the reactor 
vessel (with balanced flow in the three 
intact loops) 10 minutes after the 
LOCA reactor protection system trip 
signal occurs. 

On April 26. 1978, the Commission 
issued an Order for Modification of Li¬ 
cense which amended the license for 
Oconee Unit No. 1 requiring (1) sub¬ 
mission of a reevaluation of the emer¬ 
gency core cooling system calculated 
in accordance with the B&W Evalua¬ 
tion Model for operation with operat¬ 
ing procedures described in the licens¬ 
ee’s letter of April 21, 1978, and (2) op¬ 
eration in accordance with the proce¬ 
dures described in the licensee’s letter 
of April 21, 1978. 

By letter dated May 16. 1978, the li¬ 
censee submitted a copy of the B&W 
Summary for our review. In their sub¬ 
mittal the licensee stated that the 
analysis indicates that the ECCS Cool¬ 
ing performance calculated in accord¬ 
ance with the B&W Evaluation Model 
for operation of Oconee units at the 
rated core thermal power of 2568 Mwt 
with operating procedures described in 
their letter of April 21, 1978, is wholly 
in conformance with the provisions of 
10 CFR 50.46. We have reviewed the 
B&W Summary and find that the 
methods of analysis meet the require¬ 
ments of 10 CFR 50.46. 


By letter dated April 20, 1978 and as 
supplemented on Aptil 27, 1978, the li¬ 
censee submitted proposed Technical 
Specifications to implement the oper¬ 
ating procedures and maintenance of 
all three HPI pumps in an operable 
status as described in the licensee’s 
April 21. 1978 letter. We are issuing 
these Technical Specifications in the 
license amendment accompanying this 
Exemption. 

On August 21, 1978. the licensee re¬ 
quested an exemption from the provi¬ 
sions of § 50.46. 

In the licensee’s submittal of June 8. 
1978, it was stated that to meet the 
limits of 10 CFR 50.46, operator action 
at the valve locations is required to 
open High Pressure Injection (HPI) 
Pump B-C discharge header cross over 
valves (HP-116 and HP-117) and the 
HPI injection line A engineering safe¬ 
guards valve (HP-26) within 10 min¬ 
utes. 

Reliance on local operation of valves 
this soon after the onset of a loss-of- 
coolant accident is not desirable on a 
permanent basis. The licensee has re¬ 
quested an exemption from the re¬ 
quirements of 10 CFR 50.46 for oper¬ 
ation at Oconee 1 during Cycle 5 until 
such time as a permanent solution to 
this problem can be implemented. 

The original concern derived from 
an unexpected but nevertheless inad¬ 
equate assessment of a spectrum of 
breaks. This deviation from 10 CFR 
50.46 has been ameliorated on a tem¬ 
porary basis by the actions discussed 
herein. However, combined reliance on 
prompt operator action to perform the 
required steps to assure plant safety 
over a period of years into the future 
is undesirable and should be replaced 
as promptly as possible by returning 
the system to automatic or control 
room actuation. To this extent, the 
original defect stjll remains until the 
modifications, are made to eliminate 
the reliance on prompt operator ac¬ 
tions. 

We have reviewed the effects of 
changes made to the facility during 
the current refueling outage and have 
concluded that operation of Oconee 
Unit 1 at power levels of up to 2568 
Mwt and in accordance with the Tech¬ 
nical Specifications will assure that 
the ECCS system will conform to the 
performance criteria of 10 CFR 50.46. 
Accordingly, until modifications are 
completed to achieve full compliance 
with 10 CFR 50.46, operation of the 
facility at power levels up to 2568 Mwt 
with appropriate operating procedures 
will not endanger life or property or 
the common defense and security. 

While Oconee Unit No. 1 does not 
comply with our requirements for 
ECCS, appropriate actions, as previ¬ 
ously described, have been taken to 
mitigate the consequences of any acci¬ 
dents at this plant. The Technical 


Specifications will provide protection 
against the subject small break LOCA 
and will bring plant operation wholly 
in conformance with 10 CFR 50.46. 
These Technical Specifications will be 
in force only for the brief interval of 
time until the proposed modifications 
of the ECCS are completed. The 
public interest is served in that by is¬ 
suing this exemption for Unit No. 1 a 
significant power reduction with no 
concomitant increase in safety is 
avoided. Such a power reduction could 
affect system reliability, cause unem¬ 
ployment and increase consumer 
power costs in the area. 

III. 

Copies of the following documents 
are available for inspection at the 
Commission’s Public Document Room 
at 1717 H Street, Washington, D.C. 
20555, and are being placed in the 
Commission’s local public document 
room at the Oconee County Library. 
201 South Spring. Walhalla, S.C. 

(1) The application for exemption 
dated August 21, 1978, and 

(2) This Exemption in the matter of 
Duke Power Co.. Oconee Nuclear Sta¬ 
tion, Unit No. 1. 

IV. 

Wherefore, in accordance with the 
Commission’s regulations as set forth 
in 10 CFR 50.12, the licensee is hereby 
granted an exemption from the provi¬ 
sions of 10 CFR Part 50, Paragraph 
50.46(a). With respect to Oconee Unit 
1 this exemption supersedes the condi¬ 
tions of the Commission’s Order for 
Modification of License dated April 26. 
1978, and is conditioned as follows: 

(1) The licensee has submitted the 
plans and schedules to modify the fa¬ 
cility to eliminate reliance on prompt 
operator action described herein. Addi¬ 
tional guidance in these areas has 
been provided by the NRC letter of 
September 26, 1978 to Duke Power Co. 

(2) Upon approval by the staff the li¬ 
censee shall undertake such modifica¬ 
tions in accordance with the approved 
schedule. 

(3) This exemption shall be termi¬ 
nated upon completion of the modifi¬ 
cations in accordance with this exemp¬ 
tion or upon shutdown for the next 
scheduled refueling outage, whichever 
occurs first. 

Dated at Bethesda, Md.. this 23d day 
of October 1978. 

For the Nuclear Regulatory Com 
mission. 

Victor Stello, Jr.. 

Director, Division of Operating 
Reactors , Office of Nuclear Re - 
actor Regulation. 

IFR Doc. 78-31561 Filed 11-7 78; 8:45 am) 
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(Docket Nos. 50-250 and 50-251] 

FLORIDA POWER 8 LIGHT CO. 

Issuance of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment Nos. 40 and 32 to Facility 
Operating License Nos. DPR-31 and 
DPR-41, respectively, issued to Florida 
Power & Light Co. which revised 
Technial Specifications for operation 
of the Turkey Point Nuclear Generat¬ 
ing Units Nos. 3 and 4, located in Dade 
County, Fla. The amendents are effec¬ 
tive as of the date of the issuance. 

These amendments change the 
Technical Specifications to reduce the 
pressurizer heatup rate from 200°F per 
hour to 100°F per hour which is neces¬ 
sitated by a discrepancy discovered in 
the Westinghouse analysis of the pres¬ 
surizer heat-up rate. 

The application for the amendments 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
or 1954, as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I. which are 
set forth in the license amendments. 
Prior public notice of these amend¬ 
ments was not required since the 
amendments do not involve a signifi¬ 
cant hazards consideration. 

The Commission has determined 
that the issuance of these amend¬ 
ments will not result in any significant 
environmental impact and that pursu¬ 
ant to 10 CFR 51.5(d)(4) an environ¬ 
mental impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in con¬ 
nection with issuance of these amend¬ 
ments. 

For further details with respect to 
this action, see (1) the application for 
amendments dated December 15, 1977; 

(2) Amendments Nos. 40 and 32 to Li¬ 
cense Nos. DPR-31 and DPR-41 and; 

(3) the Commission’s related Safety 
Evaluation. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, NW.. Washington, D.C. 
and at the Environmental and Urban 
Affairs Library, Florida International 
University, Miami, Fla. 33199. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md., this 25th 
day of October 1978. 


NOTICES 

For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer, 

Chief ; Operating Reactors 
Branch No. f. Division of Op¬ 
erating Reactors. 

[FR Doc. 78-31562 Filed 11-7-78; 8:45 am] 


[7590-01-M] 

(Docket Nos. STN 50-498 OL and STN 50- 
499 OL] 

HOUSTON LIGHTING & POWER CO., ET AL. 

(SOUTH TEXAS PROJECT, UNITS 1 AND 2) 

Order Scheduling Special Prehearing 
Conference 

The special prehearing conference 
provided for in the Licensing Board's 
Memorandum and Order of October 
23, 1978, will commence at 9:30 a.m., 
local time, on December 12, 1978, in 
the Jury Assembly Room, 10th Floor, 
U.S. District Court, Federal Building 
and U.S. Courthouse, 515 Rusk Street, 
Houston, Tex. 

In accordance with the provisions of 
10 CFR 2.751a, and to the extent con¬ 
sistent with the nature of an operating 
license proceeding (see 10 CFR 
2.760a), the conference will be held to: 

(1) Consider all intervention peti¬ 
tions to allow the Board to make such 
preliminary or final determinations as 
to the parties to the proceeding, as 
maybe appropriate; 

(2) Permit identification of the key 
Issues in the proceeding; 

(3) Take any steps necessary for fur¬ 
ther identification of the issues; and 

(4) Establish a schedule for further 
actions in the proceeding. 

As further provided in the October 
23, 1978 Memorandum and Order, 
those who have filed petitions for 
leave to intervene may amend or sup¬ 
plement their petitions by no later 
than November 27, 1978. 

As permitted by 10 CFR 2.715(a), 
and to the extent that time is availa¬ 
ble on December 12, 1978 beyond that 
necessary to complete the formal busi¬ 
ness of the conference, the Board will 
hear oral limited appearance state¬ 
ments. It is our present intention to 
hear any such statements after these 
formal matters have been concluded. 

It is so ordered. 

Dated at Bethesda Md., this 1st day 
of November 1978. 

For the Atomic Safety and Licensing 
Board, designated to rule on petitions 
for leave to intervene. 

Charles Bechhoefer, 
Chairman. 

(FR Doc. 78-31563 Filed 11-7-78; 8:45 am] 
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[7590-01-M] 

REGULATORY GUIDE 
Expiration of Initial Comment Period 

On August 8. 1978, the Nuclear Reg¬ 
ulatory Commission announced in the 
Federal Register (43 FR 35136) the 
issuance of a proposed revision to 
Chapters 4 and 18 of Regulatory 
Guide 5.52, Revision 1, “Standard 
Format and Content for the Physical 
Protection Section of a License Appli¬ 
cation (for Facilities Other Than Nu¬ 
clear Power Plants).” These chapters 
were revised to provide guidance to li¬ 
censees for preparing the training and 
qualification plan they w r ill be re¬ 
quired to provide under amendments 
to paragraphs 73.30(d), 73.30(e). 

73.50(a)(4), and 73.50(h) of 10 CFR 
Part 73 and the new Appendix B to 
Part 73 entitled “General Criteria for 
Security Personnel” which became 
Criteria for Security Personnel.” 
which became effective on October 23. 
1978. The August 8, 1978, notice stated 
that these revised chapters would be 
published in final form after consider¬ 
ation of public comment. During the 
public comment period, which ended 
on September 8. 1978, few comments 
were received; none were judged suffi¬ 
ciently substantive to necessitate fur¬ 
ther revision of the chapters. The 
entire Regulatory Guide 5.52 is cur¬ 
rently undergoing revision in connec¬ 
tion with the recently proposed up¬ 
graded physical protection require¬ 
ments for fuel cycle facilities and 
transportation published in the Feder¬ 
al Register on August 9, 1978 (43 FR 
35321). The revised chapters 4 and 18 
will be incorporated in the revised doc¬ 
ument when it is published for com¬ 
ment. 

One commenter suggested that 
“• • * substantive guidance on the spe¬ 
cific intent of some of the revised re¬ 
quirements is really what is neces¬ 
sary.” The intent of the regulation in 
general and of specific provisions in 
the regulation was discussed in the 
statement of considerations of both 
the proposed and the final regulation. 
If commenters will identify specific 
areas where the intent is not clear, 
these will be addressed further. 

Another commenter stated that the 
information requested in §§ 4.3 and 
18.3 of the regulatory guide duplicates 
the information required in Appendix 
B to Part 73 and the licensee should 
be permitted to submit his plan in ac¬ 
cordance with Part 73 in lieu of com¬ 
pleting §§4.3 and 18.3. The regulatory 
guide is intended to identify the 
format and content of the plan to be 
submitted in compliance with Part 73, 
Appendix B. Sections 4.3 and 18.3 are 
not requirements for submittal but 
rather guidance on what to submit 
pursuant to the Part 73 requirement. 
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Other commenters questioned the 
items in the revised chapters that 
called for criteria to be used to ensure 
an armed person’s maturity and reli¬ 
ability if younger than 21 in view of 
the fact that the regulation requires 
an armed person to be at least 21 years 
of age. The purpose of this require¬ 
ment is to ensure maturity in armed 
personnel. It is based on the experi¬ 
ence of many organizations that per¬ 
sons aged 21 or over generally are suf¬ 
ficiently mature and reliable to serve 
in an armed capacity. If there are 
other criteria to provide this assur¬ 
ance. it is conceivable that an exemp¬ 
tion to the 21-year age requirement 
could be made. Commenters also noted 
that the 21-year age requirement also 
might be in conflict with some State 
laws. The NRC staff is studying this 
situation further. 

At the time the revised chapters to 
Regulatory Guide 5.52 were issued, 
two additional guidance documents 
were published for public comment. 
These were NUREG-0464 (Draft). 
“Site Security Personnel Training 
Manual,” and NUREG-0465 (Draft). 
“Transportation Security Personnel 
Training Manual.” Extensive com¬ 
ments were received on these docu¬ 
ments, and they are being revised 
before being published in final form. 
When published, the final documents 
may be purchased at current rates 
from the National Technical Informa¬ 
tion Service, Springfield, Va. 22161. 
Copies will be provided to those on the 
original distribution list. 

Single copies of the revised chapters 
to Regulatory Guide 5.52 and the 
drafts of the two training manuals 
may be obtained by writing to the U.S. 
Nuclear Regulatory Commission. 
Washington, D.C. 20555, attention: 
Bernadine Scharf, Distribution Serv¬ 
ices Branch. 

(5 U.S.C. 552(a)) 

Dated at Rockville, Md. this 1st day 
of November 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Ray G. Smith, 
Acting Director, Office of 
Standards Development 

[FR Doc. 78-31564 Filed 11-7-78 8:45 am] 


[7590-01-M] 

TOPICAL REPORT 
Issuance and Availability 

The Nuclear Regulatory Commission 
staff has released a topical report on 
potential radiation doses from wrist- 
watches containing tritium gas. The 
report was prepared by the Oak Ridge 
National Laboratory under a contract 
to NRC. 


The report. NUREG/CR-0215, “Es¬ 
timates of Potential Radiation Doses 
from Wristwatehes Containing Tri¬ 
tium Gas,” presents estimates of po¬ 
tential radiation doses to members of 
the general public, both individually 
and collectively, from exposure to 
wristwatehes containing tritium gas in 
sealed glass tubes. The study consid¬ 
ered exposures that could occur 
during the distribution, use. repair, 
and disposal of such wristwatehes, as 
w r ell as under certain postulated acci¬ 
dent conditions involving the wrist- 
watches. 

NUREG/CR-0215 is available for 
public inspection at the Commission’s 
Public Document Room at 1717 H 
Street NW., Washington, D.C. Copies 
may be purchased at current rates 
from the National Technical Informa¬ 
tion Service, Springfield. Va. 22161. 
(Paper copy: $4.50; Microfiche: $3.00). 

(5 U.S.C. 552(a)) 

Dated at Rockville. Md., this 31st 
day of October 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert B. Minogue, 
Director, Office of 
Standards Development. 

[FR Doc. 78-31565 Filed 11-7-78 8:45 am] 


[7590-01-M] 

(Docket Nos. 50-338A. 50-339A. 50-404A and 
50-405A] 

VIRGINIA ELECTRIC & POWER CO. ET AL 

Receipt of Additional Antitrust Information: 

Time for Submission of Views on Antitrust 

Matters 

Virginia Electric & Pow r er Co., pur¬ 
suant to section 103 of the Atomic 
Energy Act of 1954. as amended, filed 
on September 1, 1978. information re¬ 
quested by the Attorney General for 
Antitrust Review as required by 10 
CFR Part 50. Appendix L. The infor¬ 
mation concerns two additional owner¬ 
ship participants. Old Dominion Elec¬ 
tric Cooperative and North Carolina 
Electric Membership Corp. for the 
North Anna Power Station, Units 1, 2, 
3 and 4 located on the south shore of 
Lake Anna in Louisa County. Va. 

The information w r as filed in connec¬ 
tion with the Virginia Electric & 
Power Co.’s applications for construc¬ 
tion permits and operating licenses for 
the North Anna Powder Station. Units 
1, 2, 3 and 4. Unit 1 of the station is 
operating and Units 2. 3 and 4 are 
under construction. The information 
submitted by Virginia Electric & 
Power Co. is the first part of the appli¬ 
cation for Amendments to the North 
Anna Power Station, Unit 1 operating 
license and construction permits for 
Units 2, 3 and 4. 


The original “Notice of Application 
for Construction Permit and Operat¬ 
ing License.” for the North Anna 
Power Station, Units 1 and 2 included 
the antitrust aspects of the applica¬ 
tion and was published in the Federal 
Register on December 30, 1970 (35 FR 
19805). The original antitrust portion 
of the application for Units 3 and 4. 
“Notice of Receipt of Application for 
Construction Permit and Facility Li¬ 
cense; Time for Submission of Views 
on Antitrust Matters.” was published 
in the Federal Register on October 
28, 1971 (36 FR 20709). 

A copy of the Virginia Electric & 
Power Co. letter, dated September 1, 
1978 and above stated documents are 
available for public examination and 
copying for a fee at the Commission’s 
Public Document Room at 1717 H 
Street NW., Washington, D.C. 20555 
and at the Alderman Library, Manu¬ 
scripts Department, University of Vir¬ 
ginia, Charlottesville. Va. 22901 and 
Office of the Board of Supervisors, 
Louisa County Courthouse, Main 
Street (P.O. Box 27), Louisa, Va. 
23093. 

Information in connection with the 
antitrust review of this application can 
be obtained by writing to the U.S. Nu¬ 
clear Regulatory Commission, Wash¬ 
ington, D.C., attention: Antitrust and 
Indemnity Group. Office of Nuclear 
Reactor Regulation. 

Any person who wishes to have his 
views on the antitrust matters with re¬ 
spect to Old Dominion Electric Coop¬ 
erative and North Carolina Electric 
Membership Corp. presented to the 
Attorney General for Consideration 
should submit such views to the U.S. 
Nuclear Regulatory Commission: 
Washington, D.C. 20555, attention: 
Chief, Antitrust and Indemnity 
Group. Office of Nuclear Reactor Reg¬ 
ulation on or before January 2, 1979. 

Dated at Bethesda, Md.. this 23d day 
of October, 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Olan D. Parr, 

Chief, Light Water Reactors 
Branch No. 3 , Division of Proj¬ 
ect Management. 

(FR Doc. 78-30679 Filed 11-7-78; 8:45 am] 


[7590-01-M] 

NUCLEAR REGULATORY 
COMMISSION 

REGIONAL STATE LIAISON OFFICERS 
Meeting 

On November 30 ajid December 1, 
1978, the Nuclear Regulatory Commis¬ 
sion will sponsor a meeting with State 
Liaison Officers in Virginia. Kentucky, 
Tennessee. North Carolina, South 
Carolina. Mississippi. Alabama. Geor- 
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gia, Florida and Puerto Rico to discuss 
mutual regulatory interests. Forty- 
nine Governors have appointed liaison 
officers to NRC and this will be the 
first meeting of officers from the 
States in NRC region II (Atlanta, Ga). 
The meeting, which will be open to 
the public, will be held on November 
30 from 11 a.m. to 5:30 p.m. and on De¬ 
cember 1 from 8:30 a.m. to 12:15 p.m. 
at the region II office, 101 Marietta 
Street NW.. Suite 3100, Atlanta, Ga. 

Questions regarding this meeting 
should be directed to Sue Weissberg, 
Office of State Programs at 301-492- 
7794. 

Dated at Bethesda, Md.. this 2d day 
of November, 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert T. Jaske, 
Acting Director , 
Office of State Programs. 

(FR Doc. 78-31553 Filed 11-7-78: 8:45 am] 


[3110-01-M] 

OFFICE OF MANAGEMENT AND 
BUDGET 

ADVISORY COMMITTEE FOR THE PRESIDENTS 
STATISTICAL SYSTEM REORGANIZATION 
PROJECT 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
given of the convening of the Advisory 
Committee for the President’s Statisti¬ 
cal System Reorganization project 
from 1:30 to 9 p.m. on November 20, 
1978 and from 8:30 a.m. to 3:30 p.m. on 
November 21, 1978. The meeting will 
be held in room 10103, New Executive 
Office Building, 726 Jackson Place 
NW.. Washington, D.C. 

The Committee will review project 
development and activities to date. 
The meeting is open to the public. 

Issued in Washington, D.C. on No¬ 
vember 2, 1978. 

Velma N. Baldwin, 
Assistant to the Director 
for Administration. 
(FR Doc. 78-31523 Filed 11-7-78: 8:45 am] 


[311 0-01—M] 

PRIVACY ACT 
New Systems 

The purpose of this notice is to give 
members of the public an opportunity 
to comment on Federal agency propos¬ 
als to establish or alter personal data 
systems subject to the Privacy Act of 
1974. 

The act states that “each agency 
shall provide adequate advance notice 
to Congress and the Office of Manage¬ 
ment and Budget of any proposal to 


establish or alter any system of rec¬ 
ords in order to permit an evaluation 
of the probable or potential effect of 
such proposal on the privacy and 
other personal or property rights of 
individuals • • 

OMB policies implementing this pro¬ 
vision require agencies to submit re¬ 
ports on proposed new or altered sys¬ 
tems to Congress and OMB 60 days 
prior to the issuance of any data col¬ 
lection forms or instructions, or 60 
days prior to the Issuance of any re¬ 
quests for proposals for computer and 
communications systems or services to 
support such systems—whichever is 
earlier. 

The following reports on new or al¬ 
tered systems were received by OMB 
between October 16, 1978 and October 
27, 1978. Inquiries or comments on the 
proposed new systems or changes to 
existing systems should be directed to 
the designated agency point-of-contact 
and a copy of any written comments 
provided to OMB. The 60 day advance 
notice period begins on the report date 
indicated. 

Department of the Interior 

System Name: Personnel Correspondence 
Files. 

Report Date: October 17. 1978. 

Point-of Contact' Mr. Warren Dahlstrom. 
Department of the Interior, Washington, 
D C. 20240. 

Summary: In this report, the Secretary of 
the Interior proposes to separate the Per¬ 
sonnel Correspondence Files from a larger, 
existing system. Secretarial Subject Files, to 
reflect an internal reorganization. 

Department of Defense 

System Name: Individual Credentialing 
Services Program. 

Report Date: October 3, 1978. 

Point-of-Contact' Mr. William Cavaney. 
Defense Privacy Board. 1000 Independence 
Avenue SW.. Washington. D.C. 20314. 

Summary: This new system of records is 
proposed by the Federal Acquisition Insti¬ 
tute. It is intended to provide academic ac¬ 
creditation services to Federal employees 
who are involved in procurement/acquisi¬ 
tion and Federal Assistance efforts, and 
thus improve those individuals' quality, effi¬ 
ciency, and performance. Information will 
be obtained from individuals and with their 
consent, from college and university regis¬ 
trars. held by FAI and provided to the indi¬ 
viduals' employing agencies. 

System Name: Family Housing Mock Util¬ 
ity Billing System. 

Report Date: October 18. 1978. 

Point-of Contact Mr. William Cavaney. 
Defense Privacy Board. 1000 Independence 
Avenue SW.. Washington. D.C. 20314. 

Summary: This is a new system of records, 
proposed by the Department of the Navy 
under the Military Construction Authoriza¬ 
tion Act of 1978 (P.L. 95-82), which requires 
the Secretary of Defense to “conduct a test 
program to determine the feasibility of as¬ 
sessing occupants of military family housing 
charges for excess energy consumption." 
The system will include utility bill and fuel 
usage information for a random cross sec¬ 
tion of about 10.000 military family units. 


Federal Trade Commission 

System Name: Consumer and Industry 
Correspondence Files. 

Report Date: October 19. 1978. 

Pointof Contact- Karen C. Gabbert, 
Office of General Counsel, Federal Trade 
Commission. Washington. D.C. 20580. 

Summary: This is a proposed change to an 
existing system of records. FTC’s Division of 
Credit Practices. Bureau of Consumer and 
Industry maintains the Correspondence 
Files for law enforcement or other FTC 
action under the Truth in Lending, Fair 
Credit Reporting. Equal Credit Opportuni¬ 
ty. Fair Credit Billing, and Fair Debt Collec¬ 
tion Practices Acts. The system is also used 
to prepare reports to Congress on the 
nature and number of consumer complaints 
received. The modification is the entry of 
the information into a computer, to allow 
"faster, more complete and accurate retriev¬ 
al of the necesary information." 

Waiver Requests: OMB procedures permit 
a waiver of the advance notice requirement 
when the agency can show that the delay 
caused by the 60 day advance notice would 
not be in the public interest. It should be 
noted that a waiver of the 60 day advance 
notice period does not releive an agency of 
the obligation to publish notice describing 
the system and to allow 30 days for public 
comment on the proposed routine uses of 
the personal information to be collected. A 
waiver of the 60 day advance notice provi¬ 
sion was requested by agencies for the fol¬ 
lowing reports received between October 16, 
1978 and October 27 1978. Fliblic inquiries 
or comments on the proposed new or altered 
systems should be directed to the designat¬ 
ed agency point-of-contact and a copy of 
any written comments provided to OMB. 
Comments on the operation of the waiver 
procedure should be directed to OMB. 

Department of Health.Education, and 
Welfare 

System Name: SSI/CSC Temporary 
Matching File. 

Report Date: October 13. 1978, 

Point-of Contact' Mr. John M. Allen. F>ri- 
vacy Coordinator. Office of Inspector Gen¬ 
eral. Department of Health. Education, and 
Welfare, Washington. D.C. 20201. 

Summary: This new system of records is 
proposed by HEW’s Office of Inspector 
General to support a program which will in¬ 
volve a computerized “match" of the Feder¬ 
al civilian pay roll and the files of the Sup¬ 
plemental Security Income (SSI) program. 
The match, intended to identify and remove 
from the SSI rolls Federal employees who 
may be receiving benefits illegally, is being 
conducted in accordance with OMB's pro¬ 
posed guidelines on matching programs, 
issued August 2, 1978 (43 FR 34724, August 
4. 1978). 

Waiver Status: Granted. October 30. 1978. 
HEW has also been asked to provide infor¬ 
mation on the costs and benefits of the 
match, upon completion of the program. 

Department of Transportation 

System Name: Employee Health Record 
System. 

Report Date: October 20, 1978. 

Point-of Contact: Mr. John J. Windsor. 
Privacy Act Coordinator. Department of 
Transportation. Washington. D.C. 20590. 

Summary: This is a proposed modification 
to an existing system of records. As part of 
a health and fitness program for DOT em¬ 
ployees. the agency plans to expand the 
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system to include records of physical exami¬ 
nations and stress testing on employees who 
volunteer for the fitness program. 

Waiver Status: No action as of October 31. 
1978. 

Velma N. Baldwin. 
>ls5i5fanf to the 
Director for Administration. 
tFR Doc. 78 31575 Filed 11-7-78; 8:45 ami 


[3110-01-M] 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on November 11, 
1978 <44 U.S.C. 3509). The purpose of 
publishing this list in the Federal 
Register is to inform the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 
information: the agency form 

number(s). if applicable; the frequency 
with which the information is pro¬ 
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of responses: the estimated 
burden in reporting hours; and the 
name of the reviewer or reviewing divi¬ 
sion or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office. Office of Man¬ 
agement and Budget. Washington. 
D.C. 20503, 202-395-4529, or from the 
reviewer listed. 

New Forms 

DEPARTMENT OF AGRICULTURE 

Science and Education Administra¬ 
tion. competitive research grants. 

On occasion. 

Research organizations; 1,000 re¬ 
sponses; 16,000 hours. 

Ellett. C. A.. 395-6132. 

Forest Service. 

Nationwide river recreation study. 
Annually. 

Recreation users of selected rivers; 

1,920 responses; 634 hours. 

Ellett. C. A.. 395-6132. 

Science and Education Administra¬ 
tion, agricultural research facilities 
questionnaire. 

SEA 615. 

Single-time. 

Agricultural research facilities; 200 re¬ 
sponses: 1,600 hours. 


Ellett. C. A.. 395-6132. 

Forest Service interagency study of 
recreation and related issues. 

In Alaska. 

Single-time. 

Alaska residents and cruisehip passen¬ 
gers: 6.100 responses; 4,170 hours. 

Ellett. C. A. f 395-6132. 

DEPARTMENT OF DEFENSE 

Departmental and other questionnaire 
petroleum product suppliers. 

Single-time. 

Petroleum suppliers; 900 responses: 
900 hours. 

Marsha Traynham, 395-3773. 

DEPARTMENT OF HEALTH. EDUCATION, AND 
WELFARE 

Alcohol, Drug Abuse and Mental 
Health Administration, use of volun¬ 
teers in drug abuse treatment pro- 

' grams: A preliminary analysis. 

Single-time. 

Paid counselors, volunteers, and ad¬ 
ministration of drug program; 250 
responses; 188 hours. 

Richard Eisinger. 395-3214. 

DEPARTMENT OF LABOR 

Employment and Training Adminis¬ 
tration. total family support serv¬ 
ices. 

MT-298. 

Single-time. 

WIN participants in the Salt Lake. 
Utah; 2,200 responses; 1,100 hours. 

Strasser. A.. 395-6132. 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Report on NASA subcontracts. 

NASA 667 

On occasion. 

Prime contractors issuing subcon¬ 
tracts; 3.600 responses; 900 hours. 

Cayw'ood. D. P.. 395-3443. 

DEPARTMENT OF LABOR 

Mine Safety and Health Administra¬ 
tion. records of training. 

MSHA 5000-1 and 5000-23. 

On Occasion. 

Mines—metal nonmetal and coal; 
300.000 responses; 45,000 hours. 

Strasser. A., 395-6132. 

David R. Leuthold, 
Budget and Management Officer . 
LFR Doc. 78-31584 Filed 11-7-78; 8:45 ami 


[80T0-01-M1 

SECURITIES AND EXCHANGE 
COMMISSION 

CRol. No. 20756: 70 6039] 

APPALACHIAN POWER CO. 

Proposed Extension of Short-Term Borrowing 
Authorization 

November 1. 1978. 

Notice is hereby given that Appala 
chian Power Co. C‘AppaIachian’*), an 
electric utility subsidiary company of 
America Electric Power Co., Inc. a reg¬ 
istered holding company, has filed 
with this Commission a post-effective 
amendment to its application previ¬ 
ously filed and amended in this matter 
pursuant to the Public Utility Holding 
Company Act of 1935 C Act”), designa¬ 
ting section 6<b) of the Act and Rules 
50(a)(2) and 50(a)(5) promulgated 
thereunder as applicable to the pro¬ 
posed transactions. All interested per¬ 
sons are referred to the application, as 
amended by said post-effective amend¬ 
ment, which is summarized below, for 
a complete statement of the proposed 
transactions. 

By order dated September 30. 1977 
(HCAR No. 20191), Appalachian was 
authorized to issue and sell short-term 
notes and commercial paper through 
December 31, 1978, in an aggregate 
amount not to exceed $175,000,000 
outstanding at any one time, such in¬ 
debtedness to mature not later than 
June 30, 1979. By order dated Septem 
ber 8. 1978 (HCAR No. 20702), the bor 
rowing authorization was increased to 
$200,000,000 outstanding at any one 
time. 

By post-effective amendment Appa 
lachian requests that its borrowing au¬ 
thorization. pursuant to the credit ar 
rangements described below. of 
$200,000,000 be extended from Decern 
ber 31. 1978, to December 31. 1979, all 
such indebtedness issued thereunder 
to mature not later than June 30. 
1980. 

Concerning the credit arrangements, 
it is stated that Appalachian has lines 
of credit with 78 banks which total 
$319,000,000. For purposes of borrow¬ 
ing, these banks are of three classes. 
Each note to be issued to a Class I 
bank will mature not more than 270 
days after the date of issuance or re¬ 
newal thereof, and will be prepayable 
at any time without premium or pen¬ 
alty. Appalachian’s credit arrange¬ 
ments with these banks require it to 
maintain compensating balances equal 
to a percentage of the line of credit 
made available by the bank plus a per¬ 
centage of any amount actually bor 
rowed (generally not in excess of 10 
percent of the line of credit and 10 
percent of the amount borrowed). In 
most cases Appalachian maintains de¬ 
posit balances for its operational and 
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financial needs in amounts sufficient 
to satisfy any compensating balances 
required with respect to borrowings 
from such banks. Borrowings from a 
Class I bank would generally bear in¬ 
terest at an annual rate not greater 
than the bank’s prime commercial rate 
in effect from time to time. 

Each note to be issued to a Class II 
bank will nature not more than 90 
days after the date of issuance or re¬ 
newal thereof, and will be prepayable 
at any time without premium or pen¬ 
alty. Appalachian’s credit arrange¬ 
ments with these banks require it to 
maintain compensating balances of 5 
percent of the line of credit and to pay 
a fee equal to 4 percent of the bank’s 
prime commercial rate then in effect 
on the size of the line. The combina¬ 
tion of 5 percent compensating bal¬ 
ances and a fee is generally equivalent 
to compensating balances not in excess 
of 10 percent of the line of credit 
made available. In addition. Appala¬ 
chian must pay interest at the rate of 
108.5 percent of the bank’s prime com¬ 
mercial rate then in effect on the bor¬ 
rowings. It is stated that if the bal¬ 
ances maintained and the fees paid by 
Appalachian with and to the Class I 
and II banks were maintained and 
paid solely to fulfill requirements for 
borrowings by Appalachian, the effec¬ 
tive annual interest cost under either 
such arrangement, assuming full use 
of the line of credit, would not exceed 
125 percent of the prime commercial 
rate in effect from time to time, or not 
more than 12.5 percent on the basis of 
a prime commercial rate of 10 percent. 

With respect to the Class III banks. 
Appalachian has a money market fa¬ 
cility at each of two named banks in 
an aggregate amount of $25,000,000. 
These money market facilities do not 
represent a formal commitment or en¬ 
gagement by these banks to Appala¬ 
chian, but represent merely the ability 
of Appalachian to request unsecured 
borrowings, in the form of promissory 
notes, on a case-by-case basis. These 
money market facilities are available 
for unsecured borrowings in domestic 
dollars and/or in Eurodollars for peri¬ 
ods of up to 180 days after the date of 
issuance, and any such borrowings will 
be prepayable at any time without 
premium or penalty. No compensating 
balances are required. The interest 
rate, which is presently to be negotiat¬ 
ed on a case-by-case basis (using a 360- 
day year), is pegged to either the 
London Interbank Offering Rate plus 
a designated percent, if the borrowings 
are made in Eurodollars, or to a desig¬ 
nated percent of the bank’s prime 
rate, if the borrowings are made in do¬ 
mestic dollars. It is stated that interest 
rates on these notes will be lower than 
the effective interest rates for borrow¬ 
ings made from Class I and II banks. 


including the effect of any compensat¬ 
ing balances and fees paid. 

Appalachian also proposes to issue 
commercial paper in the form of 
promissory notes in denominations of 
not less than $50,000 nor more than 
$5,000,000, which will be of varying 
maturities, with no maturity more 
than 270 days after the date of issue 
and none will be prepayable prior to 
maturity. The commercial paper notes 
will be sold directly by Appalachian to 
Lehman Commercial Paper, Inc. (the 
“Dealer”) at a discount rate not in 
excess of the discount rate per annum 
prevailing at the time of issuance for 
commercial paper of comparable qual¬ 
ity and maturity. No commercial paper 
notes will be issued having a naturity 
of more than 90 days if such commer¬ 
cial paper notes would have an effec¬ 
tive interest cost which exceeds the ef¬ 
fective interest cost at which Appala¬ 
chian could borrow 7 from banks. The 
Dealer will reoffer the commercial 
paper notes to not more than 200 of 
the Dealer’s customers identified and 
designated in a nonpublic list prepared 
by the Dealer in advance, at a discount 
rate of one-eighth of 1 percent per 
annum less than the discount rate to 
Appalachian. It is expected that such 
customers of the Dealer will hold the 
commercial paper prior to maturity, 
but. if any such customer wishes to 
resell such commercial paper prior to 
maturity, the Dealer, pursuant to a 
verbal repurchase agreement, will re¬ 
purchase such commercial paper sold 
by it and reoffer it to other customers 
on its nonpublic list. 

The proceeds from the issue and sale 
of the notes will be used by Appala¬ 
chian to reimburse its treasury for 
past expenditures made in connection 
with its construction program and to 
pay part of the cost of its future con¬ 
struction program. Such construction 
expenditures for the years 1978 and 
1979 are estimated at approximately 
$314,000,000 and $371,000,000, respec¬ 
tively. 

Appalachian claims exception from 
the competitive bidding requirements 
of Rule 50 for the proposed issuance 
of notes to banks pursuant to para¬ 
graph (a)(2) thereof. Additionally, Ap¬ 
palachian requests exception from the 
competitive bidding requirements of 
Rule 50 for the proposed issue and 
sale of its commercial paper pursuant 
to paragraph (a)(5) thereof. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
actions will be supplied by amend¬ 
ment. It is stated that the State Corp¬ 
oration Commission of Virginia has ju¬ 
risdiction over the proposed transac¬ 
tions and that no other State commis¬ 
sion and no Federal commission, other 
than this Commission, has jurisdiction 
over the proposed transactions. 


Notice is further given that any in¬ 
terested person may. not later than 
November 28. 1978, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said ap¬ 
plication. as amended by said post-ef¬ 
fective amendment, which he desires 
to controvert: or he may request that 
he be notified if the Commission 
should order a hearing thereon. Any 
such request should be addressed: Sec¬ 
retary. Securities and Exchange Com¬ 
mission, Washington. D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the appli¬ 
cant at the above-stated address, and 
proof of service (by affidavit or, in 
case of an attorney at law, by certifi¬ 
cate) should be filed with the request. 
At any time after said date, the appli¬ 
cation. as amended, or as it may be 
further amended, may be granted as 
provided in Rule 23 of the General 
Rules and Regulations promulgated 
under the Act, or the Commission may 
grant exemption from such rules as 
provided in Rules 20(a) and 100 there¬ 
of or take such other action as it may 
deem appropriate, persons who re¬ 
quest a hearing or advice as to wheth¬ 
er a hearing is ordered will receive any 
notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary. 

(FR Doc. 78-31538 Filed 11-7-78; 8:45 am] 


[8010-01-M] 

(Administrative Proceeding File No. 3-5536; 

File No. 81-391] 

BROWNING 

Applicotion and Opportunity for Hearing 

October 31. 1978. 

Notice is hereby given that Brown- 
ing (“Applicant”) has filed an applica¬ 
tion pursuant to section 12(h) of the 
Securities Exchange Act of 1934, as 
amended (the ”1934 Act”), seeking an 
exemption from the requirement to 
file reports pursuant to sections 13 
and 15(d) of the 1934 Act. 

The Applicant states, in part: 

1. The Applicant was a publicly-held 
company with a class of securities reg¬ 
istered pursuant to section 12(g) of the 
1934 Act, and was thus subject to the 
reporting provisions of section 13 of 
the 1934 Act. 

2. On June 30, 1978, the Applicant 
was merged with a wholly owned sub¬ 
sidiary of Fabrique National. S.A. Her- 
stal, of Leige, Belgium (“FN”). 
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3. As a result of the merger, all the 
issued and outstanding shares of 
common stock of the Applicant are 
now owned by FN. 

In the absence of an exemption. Ap¬ 
plicant will be required to file certain 
periodic reports with the Commission 
for periods ending in 1978. 

The Applicant contends that no 
useful purpose would be served in 
filing the periodic reports because FN 
now owns all of the Applicant’s 
common stock, and its common stock 
is no longer publicly traded. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the Office of the Commis¬ 
sion at 500 North Capitol Street NW., 
Washington. D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than Novem¬ 
ber 27. 1978, may submit to the Com¬ 
mission in writing his views on any 
substantial facts bearing on the appli¬ 
cation or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary. Securities and Exchange Com¬ 
mission. 500 North Capitol Street 
NW.. Washington, D.C. 20549. and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. 

Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis¬ 
sion’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

(FR Doc. 78-31539 Filed 11-7-78; 8:45 am) 


[8010-01-M] 

[File No. 81-3871 

CALIFORNIA WINDSOR CO. 

Application and Opportunity for Hearing 

October 31. 1978. 

Notice is hereby given that Califor¬ 
nia Windsor Co. <“Applicant”) has 
filed an application pursuant to sec¬ 
tion 12(h) of the Securities Echange 
Act of 1934, as amended (the "1934 
Act"), seeking an exemption from the 
requirements to file reports pursuant 
to sections 12(g), 13, and 15(d) of the 
Exchange Act. 


The Applicant states, in part: 

1. On February 21, 1978. pursuant to 
a Plan of Reorganization and Agree¬ 
ment. E. F. Hutton California Co., a 
wholly-owned subsidiary of E. F. 
Hutton Group. Inc. (“Hutton") ac¬ 
quired the business and substantially 
all of the assets of California Windsor 
Co., and delivered 961,667 shares of 
Hutton common stock to Applicant. 
Upon transfer of its assets Applicant 
ceased doing business and commenced 
liquidation in accordance with Califor¬ 
nia law. In the liquidation the interest 
of a former shareholder was 0.88 share 
of Hutton common stock for each 
share of Applicant’s common stock 
held. Applicant was formally dissolved 
in August 1978. 

2. In the absence of an exemption. 
Applicant would be required to file 
pursuant to sections 12(g), 13. and 
15(d) of the 1934 Act and the rules 
and regulations thereunder a Form 
10-K for the year ending December 
31, 1977, and the required periodic re¬ 
ports for the 1978 fiscal year. Appli¬ 
cant believes that its request for an 
order exempting it from the provisions 
of sections 12(g), 13, and 15(d) of the 
1934 Act is appropriate in view of the 
fact that the time, effort, and expense 
involved in preparation of additional 
periodic reports would be dispropor¬ 
tionate to any benefit to the public. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which may 
be examined at the Commission’s 
Public Reference Section. 1100 L 
Street NW., Washington, D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than Novem¬ 
ber 27, 1978, may submit to the Com¬ 
mission in writing his views or any 
substantial facts bearing on this appli¬ 
cation or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed to Secre¬ 
tary. Securities and Exchange Com¬ 
mission, 500 North Capitol Street, 
Washington, D.C. 20549. and should 
state briefly the nature of the interest 
of the person submitting such infor¬ 
mation or requesting the hearing, the 
reason for such request, and the issues 
of fact and law raised by the applica¬ 
tion which he desires to controvert. 
Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders Issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis¬ 
sion’s own motion. 


For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary. 

[FR Doc. 78-31540 Filed 11-7-78; 8:45 am) 


[8010-01-M] 

[Release No. 104670; 811-1564) 

COMBINED SECURITIES FUND, INC 
Application 

October , 1978. 

Pursuant to section 8(f) of the Act 
for an order declaring that applicant 
has ceased to be an investment compa¬ 
ny notice is hereby given that Com¬ 
bined Securities Fund. Inc. (“Appli¬ 
cant"). registered under the Invest¬ 
ment Company Act of 1940 (“Act") as 
an open-end, diversified management 
investment company, filed an applica¬ 
tion on September 22, 1978, pursuant 
to section 8(f) of the Act, for an order 
declaring that Applicant has ceased to 
be an investment company defined by 
the Act. All interested persons are re¬ 
ferred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below’. 

Applicant registered under the Act 
on November 22, 1967 and when its 
registration statement for the public 
offer and sale of its common stock was 
declared effective on March 5, 1968, 
Applicant commenced a public offer¬ 
ing of such stock. 

Applicant states that its Board of 
Directors approved an Agreement and 
Plan of Reorganization (“Plan") be¬ 
tween Applicant and Security Invest¬ 
ment Fund, Inc. (“Fund”), a regis¬ 
tered, open-end, management invest¬ 
ment company, whereby substantially 
all of Applicant’s assets were to be ex¬ 
changed for shares of Fund and Appli¬ 
cant was to be liquidated. According to 
the application. Applicant’s sharehold¬ 
ers approved the Plan at a special 
meeting held on July 28, 1978, by a 
vote in excess of two-thirds of its out¬ 
standing shares. The application 
states that the exchange was made on 
the basis of the net asset values of 
Fund and Applicant computed as of 
the close of business on the New’ York 
Stock Exchange on July 28, 1978. On 
that same date. Applicant asserts, the 
shares of Fund received in exchange 
for Applicant’s assets were distributed 
to Applicant’s shareholders pro rata 
according to their interests in Appli¬ 
cant. 

Applicant further asserts that all of 
its shareholders received distributions 
in complete liquidation of their inter¬ 
ests, and that it has no assets, debts, 
or other outstanding liabilities, is not 
a party to any litigation or administra- 
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tive proceeding, and does not propose 
to engage in any business activity 
other than that necessary for the 
winding up of its affairs. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Com¬ 
mission, upon application, finds that a 
registered investment company has 
ceased to be an investment company, 
it shall so declare by order, and that, 
upon the effectiveness of such order, 
the registration of such company shall 
cease to be in effect. 

Notice is further given that any in¬ 
terested person may, not later than 
November 24, 1978. at 5:30 p.m., 

submit to the Commission in writing a 
request for a hearing on the matter ac¬ 
companied by a statement as to the 
nature of his interest, the reason for 
such request, and the issues, if any, of 
fact or law proposed to be controvert¬ 
ed, or he may request that he be noti¬ 
fied if the Commission shall order a 
hearing thereon. Any such communi¬ 
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon Applicant at the ad¬ 
dress stated above. Proof of such serv¬ 
ice (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quests a hearing, or advice as to 
whether a hearing is ordered, will re¬ 
ceive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary . 

IFR Doc. 78-31541 Filed 11-7-78; 8:45 am] 


[8010-01-M] 

[Admin. Proceeding File No. 3-5548; File No. 
81-369) 

ESL, INC 

Application and Opportunity for Mooring 

October 31, 1978. 

Notice is hereby given that ESL Inc. 
(“Applicant”) has filed an application 
pursuant to section 12(h) of the Secu¬ 
rities Exchange Act of 1934, as amend¬ 
ed. (the “1934 Act”) seeking an exemp¬ 
tion from the requirements to file re¬ 
ports pursuant to sections 13 and 15(d) 
of the Exchange Act. 


NOTICES 

The Applicant states, in part: 

1. The Applicant is a California corp¬ 
oration subject to the reporting provi¬ 
sions of sections 13 and 15(d) of the 
1934 Act. 

2. On June 9, 1978, TRW Inc. 
(“TRW”) became the sole shareholder 
of the Applicant when it acquired 100 
percent of Applicant’s outstanding 
equity securities as a result of a 
merger of a wholly owned subsidiary 
of TRW with and into the Applicant. 

3. The merger was voted upon and 
approved by the Applicant's share¬ 
holders at a meeting held on June 8, 
1978. 

4. Upon the terms of the merger, the 
shares of the Applicant's common 
stock outstanding prior to the merger 
were each converted into $47 cash. 

5. The holders of such shares do not 
have any continuing interest in, or 
rights as shareholders of the Appli¬ 
cant, TRW, or TRW’s subsidiary. 

In the absence of an exemption. Ap¬ 
plicant is required to file pursuant to 
sections 13 and 15(d) of the 1934 Act 
and the rules and regulations thereun¬ 
der, an annual report on Form 10-K 
for its fiscal year ending December 31. 
1978, and its quarterly reports on 
Form 10-Q for the periods ending 
June 30, 1978 and September 30, 1978. 
Applicant believes that its request for 
an order exempting it from the provi¬ 
sions of sections 13 and 15(d) of the 
1934 Act is appropriate in view of the 
fact that Applicant believes that the 
time, effort and expense, involved in 
preparation of additional periodic re¬ 
ports w r ould be disproportionate to any 
benefit to the public. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application w f hich is 
on file in the offices of the Commis¬ 
sion at 500 North Capitol Street NW.. 
Washington, D.C. 

Notice is further given that any in¬ 
terested person not later than Novem¬ 
ber 27, 1978, may submit to the Com¬ 
mission in writing his view’s or any 
substantial facts bearing on this appli¬ 
cation or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street 
NW., Washington, D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
any postponements thereof. At any 
time after said date, an order granting 
the application may be issued upon re¬ 
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quest or upon the Commission’s own 
motion. 

For the Commission, by the Division 
of Corporation Finance pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-31542 Filed 11-7-78; 8:45 am] 


[8010-01-M] 

[Rel. No. 645; 803-10] 

HIGHLAND INVESTMENT CORP. 

Application 

October 31. 1978. 

Pursuant to section 206A of the Act 
for order granting exemption from all 
provisions of the Act except the exam¬ 
ination provisions of section 204, cer¬ 
tain recordkeeping requirements of 
Rule 204-2, and section 206, notice is 
hereby given that Highland Invest¬ 
ment Corp. (“Applicant”), a Delaware 
corporation, has filed an application 
on January 25. 1978, and amendments 
thereto on June 12 and August 30, 
1978, pursuant to section 206A of the 
Investment Advisers Act of 1940 
(“Act”), for an order of the Commis¬ 
sion exempting Applicant from all pro¬ 
visions of the Act except the examina¬ 
tion provisions of section 204, certain 
recordkeeping requirements of the 
Rule 204-2 under section 204, and the 
anti-fraud provisions of section 206. 
Applicant contends that the purposes 
and policies of the Act do not require 
that it comply fully with the Act’s pro¬ 
visions since it is a family controlled 
corporation w r hich provides investment 
advice solely for the benefit of family 
related clients and not to the general 
public. All interested persons are re¬ 
ferred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below. 

Applicant was incorporated on Sep¬ 
tember 8, 1976, by Mr. Abe Plough of 
Memphis, Tenn. Applicant claims that 
it was organized for the purpose of 
providing advice and recommendations 
to its clients with respect to invest¬ 
ments and reinvestments of securities 
in order to achieve and maintain bal¬ 
anced investment portfolios and in 
order to implement certain tax plan¬ 
ning programs. Applicant states that 
its clients are and will be expressly 
limited to Union Planters National 
Bank of Memphis and National Bank 
of Commerce, the two corporate trust¬ 
ees of certain trusts created for the 
benefit of members of the family of 
Mr. Plough (but solely in respect of 
the corporate trustees administration 
of the assets of such trusts), The 
Memphis-Plough Charitable Trust 
(“MPCT”), a private Plough family 
charitable trust, and Plough Invest- 
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NOTICES 


ment Corp. (“PIC”), a family con¬ 
trolled personal holding company. The 
Applicant further states that no in¬ 
vestment advice will be offered or pro¬ 
vided to the general public. 

The two corporate trustees act as 
trustees of 22 family trusts, all but 1 
of which are irrevocable, for the bene¬ 
fit of no more than 31 family mem¬ 
bers—the furthest relation from Mr. 
Plough being great nieces and neph¬ 
ews and step-grandchildren. Applicant 
states that if the interest of any bene¬ 
ficiary of the family trusts is divested 
by death, such interest shall pass to 
that beneficiary’s issue, or if no issue 
is then surviving, then to other mem¬ 
bers of the Plough family or to MPCT. 
The Applicant also asserts that Mr. 
Plough is the sole donor of MPCT’s 
assets and that a majority of MPCT’s 
board of trustees is comprised of 
Plough family members. The Appli¬ 
cant further asserts that all of the 
outstanding shares of PIC’s preferred 
and common stock is held by MPCT 
and the two corporate trustees for the 
benefit of various Plough family mem¬ 
bers. The Applicant represents that 
each adult beneficiary of the family 
trusts will consent in writing to the in¬ 
vestment advisory contracts proposed 
to be entered into between the Appli¬ 
cant and the two corporate trusts. 

The Applicant states that Mr. 
Plough owns all of the outstanding 
capital stock of the Applicant and that 
all of the members of the board of di¬ 
rectors of the Applicant and all offi¬ 
cers of the Applicant, with the excep¬ 
tion of the Secretary and Treasurer, 
are members of the Plough family. Ap¬ 
plicant indicates that Jocelyn Plough 
Rudner, Mr. Plough’s daughter, is 
President of Applicant, and that it is 
anticipated that Mrs. Rudner will suc¬ 
ceed to Mr. Plough’s entire stock own¬ 
ership interest in Applicant. Applicant 
represents that it employs or will 
employ approximately two persons 
who are not members of the Plough 
family to provide technical research 
and analysis to the board of directors 
of Applicant. In addition, Applicant 
states that these persons will perform 
administrative functions on behalf of 
Applicant. Applicant claims, however, 
that Applicant’s board of directors will 
make all final decisions as to invest¬ 
ment advice and recommendations of¬ 
fered to Applicant’s clients. 

According to the application, techni¬ 
cal research and analysis by such pro¬ 
fessional persons would include the 
review of current industrial, govern¬ 
mental, financial and monetary trends 
and the recommendation from time to 
time to buy, sell or hold specific secu¬ 
rities. These persons will also provide 
statistical information to the board of 
directors of Applicant as to the compo¬ 
sition of the assets of the various 
trusts and the personal holding com¬ 


pany (such as current values, amounts 
of income and principal, etc.), and 
they will verify the actions of the cor¬ 
porate trustees in effectuating pur¬ 
chases and sales of securities. They 
will also act as a liaison between mem¬ 
bers of the Plough family and. the cor¬ 
porate trustees. 

Applicant represents that the em¬ 
ployment of these persons was solicit¬ 
ed by representatives of Applicant and 
they did not in any way initiate con¬ 
tact with Applicant, or offer their 
services to Applicant. Applicant also 
asserts that it is understood between 
such persons and Applicant that they 
will not provide services or informa¬ 
tion of the type provided to applicant 
to any person outside the Plough 
family group, so long as they are em¬ 
ployed by Applicant. 

The Applicant states that it will re¬ 
ceive as compensation for its services 
out of the income of the trusts only a 
reimbursement of expenses actually 
incurred by it in connection with the 
rendering of investment advisory serv¬ 
ices to its clients, that in no event will 
the Applicant receive any compensa¬ 
tion which will result in a profit to the 
Applicant, and that neither Mr. 
Plough nor Mrs. Rudner will receive 
any compensation from the Applicant. 
Further, Applicant claims that no bo¬ 
nuses or additional compensation will 
be paid to any of Applicant’s employ¬ 
ees based upon the performance of the 
securities of Applicant’s clients. 

The Applicant states that it has re¬ 
ceived an order from the Commission¬ 
er of Insurance of the State of Tennes¬ 
see dated September 29, 1977, declar¬ 
ing Applicant not to be an investment 
adviser under the Tennessee securities 
laws based upon essentially the same 
facts as are described in the applica¬ 
tion on file with the Commission. 

Applicant agrees to comply only 
with the examination provisions of 
section 204, the recordkeeping require¬ 
ments contained in subparagraphs (1) 
through (6) and subparagraphs (9), 
(10), and (12) of Rule 204-2(a) under 
section 204 of the Act, and with the 
other provisions of Rule 204-2 to the 
extent they relate to the requirements 
of subparagraphs (1) through (6) and 
subparagraphs (9). (10), and (12) of 
Rule 204-2(a), and with the anti-fraud 
provisions of section 206, to the extent 
they may be applicable. In addition, 
however. Applicant states that, any¬ 
thing in Rule 204-2(a) to the contrary 
notwithstanding, the term “advisory 
representative” shall not, for Appli¬ 
cant’s purposes, mean any officer or 
director of Applicant who is a member 
of the Plough family, except Mr. 
Plough or any person who succeeds to 
his stock ownership interest in Appli¬ 
cant. unless such officer or director, in 
connection with his duties, obtains 
any information concerning which se¬ 


curities are being recommended prior 
to the effective dissemination of such 
recommendations or of the informa¬ 
tion concerning such recommenda¬ 
tions, in which event, that officer or 
director shall be deemed to be an “ad¬ 
visory representative” under Rule 204- 
2(a). Applicant contends that compli¬ 
ance by Applicant only with these pro¬ 
visions is appropriate in the public in¬ 
terest and consistent with the protec¬ 
tion of investors because compliance 
with the remaining provisions of the 
Act by Applicant, a family controlled 
adviser providing investment advisory 
services to the same family and not to 
the general public, is unnecessary and 
would be unduly burdensome under 
the circumstances. 

Section 206A provides in part that 
the Commission, by order upon appli¬ 
cation, may conditionally or uncondi¬ 
tionally exempt any person, security 
or transaction, or any class or classes 
of persons, securities or transactions 
from any provision or provisions of 
the Act or of any rule or regulation 
thereunder, if and to the extent that 
such exemption is necessary or appro¬ 
priate in the public interest and con¬ 
sistent with the protection of investors 
and the purposes fairly intended by 
the policy and provisions of the Act. 

Notice is further given that any in¬ 
terested person may, not later than 
November 27, 1978, at 5:30 p.m.. 

submit to the Commission in writing a 
request for a hearing on the matter ac¬ 
companied by a statement as to the 
nature of his interest, the reason for 
such request, and the issues, if any, of 
fact or law proposed to be controvert¬ 
ed, or he may request that he be noti¬ 
fied if the Commission shall order a 
hearing thereon. Any such communi¬ 
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon Applicant at the ad¬ 
dress stated above. Proof of such serv¬ 
ice (by affidavit, or in case of an attor¬ 
ney-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 
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By the Commission. 

George A. Fitzsimmons. 

Secretary. 

[FR Doc. 78-31543 Filed 11-7-78: 8:45 am] 


18010-01-M] 

[Rel. No. 10457: 812-4381] 

MASSACHUSETTS MUTUAL LIFE INSURANCE 

CO. AND MASSMUTUAL CORPORATE IN¬ 
VESTORS. INC. 

Application 

Octobber 30. 1978. 

Pursuant to section 17(d) of the Act 
and rule 17d-l thereunder, notice is 
hereby given that Massachusetts 
Mutual Life Insurance Co. (“Insurance 
Company"), a mutual life insurance 
company organized under the laws of 
the Commonwealth of Massachusetts, 
and MassMutual Corporate investors, 
Inc. (“Fund"), a nondiversified. closed- 
end management investment company 
registered under the Investment Com¬ 
pany Act of 1940 (“Act") (hereinafter 
collectively referred to as the “Appli¬ 
cants"), filed an application on Octo¬ 
ber 26, 1978. purusant to section 17(d) 
of the Act and Rule 17d-l thereunder, 
for an order of the Commission per¬ 
mitting Applicants to convert their 6Vfe 
percent Convertible Subordinated 
Notes (“Convertible Notes") of Flow¬ 
ers Industries, Inc. (“Flowers") into 
Flowers common stock. All interested 
persons are referred to the application 
on file with the Commission for a 
statement of the representations con¬ 
tained therein, which are summarized 
below. 

The application states that pursuant 
to an order of the Commission issued 
on August 19. 1971 (Investment Com¬ 
pany Act Release No. 6690, referred to 
herein as the “Order"), the Insurance 
Company, which acts as investment 
adviser to the Fund, is permitted to 
invest concurrently for its general ac¬ 
count in each issue of securities pur¬ 
chased by the Fund at direct place¬ 
ment. and to exercise warrants, con¬ 
version privileges and other rights at 
the same time as the Fund. Applicants 
state that among the conditions of the 
Order, paragraph (4) thereof provides 
that once the Insurance Company and 
the Fund have acquired interests in an 
issuer, neither the Insurance Compa¬ 
ny nor the Fund, unless otherwise per¬ 
mitted by order of the Commission, 
may acquire any further interest in 
such issuer other than interests in all 
respects identical. 

The application states that the In¬ 
surance Company and the Fund now 
each hold $3,750,000 in principal 
amount of the Convertible Notes due 
December 8, 1992, of Flowers, and that 
the Convertible Notes, which were 
purchased by the Insurance Company 


and the Fund in December of 1972, are 
convertible into Flowers common 
stock at a ratio of one share of 
common stock for each $10.00 in out¬ 
standing principal amount of Convert¬ 
ible Notes converted. 

Applicants state that in addition to 
the Convertible Notes, the Insurance 
Company also holds $5,000,000 in prin¬ 
cipal amount of Flowers' 9V2 percent 
Promissory Notes due August 1. 1996 
(“Promissory Notes"), purchased in 
November and December of 1976. Ap¬ 
plicants explain that since the Promis¬ 
sory Notes contain no equity feature, 
they would not have been an appropri¬ 
ate investment for the Fund in light of 
the Fund's investment policies. 

The application states that on Octo¬ 
ber 10, 1978, Applicants received 

formal notice from Flowers that it in¬ 
tends to repay the Convertible Notes 
on December 8, 1978, pursuant to the 
note agreement dated December 8. 
1972, between Flowers and the Insur¬ 
ance Company and the Fund, respec¬ 
tively, relating to the Convertible 
Notes (“Note Agreements"). The appli¬ 
cation further states that pursuant to 
the Note Agreements. Applicants have 
the option to convert their Convert¬ 
ible Notes into Flowers common stock 
in lieu of accepting prepayment there¬ 
of. Applicants propose to exercise this 
option. 

According to the application, neither 
the Insurance Company nor the Fund 
wishes to hold Flowers common stock 
for an extended period of time. Appli¬ 
cants propose to sell such common 
stock as promptly after conversion as 
is reasonably feasible without depress¬ 
ing the market price of such common 
stock. Applicants submit that if they 
have an opportunity to sell all or part 
of their Flowers common stock in a 
registered public offering, they might 
choose to do so. but that if they do not 
have such an opportunity they would 
sell such stock in accordance with 
Rule 144 under the Securities Act of 
1933 (“Rule 144"). Applicants further 
state that even if they have an oppor¬ 
tunity to sell their Flowers common 
stock in a registered public offering, 
they might choose to sell such 
common stock in accordance with 
Rule 144 either before or after such 
public offering in order to avoid in¬ 
creasing the number of shares of 
Flowers common stock sold in such 
public offering to a point where the 
price received by Applicants for such 
common stock might be significantly 
depressed. Applicants propose to make 
all. their conversions of Convertible 
Notes concurrently in equal principal 
amounts and to sell equal amounts of 
Flowers common stock concurrently 
and on the same terms, as required by 
the Order. 

Section 17(d) of the Act and Rule 
17d-l thereunder, taken together, pro¬ 


vide, in part, that it is unlawful for an 
affiliated person of a registered invest¬ 
ment company, acting as principal, to 
effect any transaction in which such 
investment company is a Joint partici¬ 
pant, without the permission of the 
Commission. Rule 17d-l provides, in 
part, that in passing upon applications 
for orders granting such permission, 
the Commission will consider (1) 
whether the participation of the in¬ 
vestment company in such transaction 
on the basis proposed is consistent 
with the provisions, policies, and pur¬ 
poses of the Act, and (2) the extent to 
which such participation is on a basis 
different from or less advantageous 
than that of other participants. 

Applicants state that unless the re¬ 
quested relief is granted, paragraph 
(4) of the Order would prevent Appli¬ 
cants from exercising their conversion 
privileges in respect of the Convertible 
Notes as long as the Insurance Compa¬ 
ny holds the Promissory Notes. Appli¬ 
cants state that the Order was granted 
pursuant to section 17(d) of the Act 
and Rule 17d-l thereunder, and the 
requested relief would be an order 
granting an exemption from one of 
the conditions specified in the Order. 
Therefore, Applicants assert that the 
standards for consideration of the pre¬ 
sent application should be the stand¬ 
ards specified in Rule 17d-l. Such 
standards. Applicants assert, require 
that the Commission consider (1) 
whether conversion of the Convertible 
Notes in the manner proposed by Ap¬ 
plicants w'ould be on a basis consistent 
with the provisions, policies and pur¬ 
poses of the Act, and (2) the extent to 
which such conversion by the Fund 
would be on a basis different from or 
less advantageous than that of the In¬ 
surance Company. 

Applicants submit that the proposed 
transaction is consistent with the poli¬ 
cies of the F\ind, and with the provi¬ 
sions. policies and purposes of the Act. 
and will be on a basis not less advanta¬ 
geous to the Fund than to the Insur¬ 
ance Company. According to the appli¬ 
cation. the Fund’s investment policy 
specifies that the principal invest¬ 
ments of the Fund will be long-term 
obligations and, occasionally, pre¬ 
ferred stock purchased directly from 
the issuers, if such obligations or pre¬ 
ferred stocks have equity features 
such as accompanying shares of 
common stock, securities convertible 
into such shares, or conversion rights 
or warrants to purchase such shares. 
Applicants submit that in order to re¬ 
alize the maximum capital profits on 
convertible securities, the Fund must 
convert those securities and sell the 
common stock received in respect of 
the conversion, and that, therefore, in 
seeking to convert the Convertible 
Notes and sell the Flowers common 
stock received in respect of such con- 
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version, the Fund is seeking to achieve 
its investment objective by realizing 
the entire capital profit available in 
respect of the excess of the current 
value of Flowers common stock over 
the amount it would receive upon pre¬ 
payment of its Convertible Notes pur¬ 
suant to the Note Agreements. Appli¬ 
cants state that the Note Agreements 
provide that any prepayment on De¬ 
cember 8. 1978, would have to be made 
at a premium of 6.5 percent of the 
principal amount of the Convertible 
Notes prepaid, and that, therefore, 
upon prepayment of the Convertible 
Notes held by Applicants, they would 
each receive $3,993,750, plus accured 
interest on their Convertible Notes. 
Applicants further submit that if they 
were to convert their Convertible 
Notes into Flowers common stock at 
the conversion price of $10 per share, 
they would each receive 375.000 shares 
of such common stock, plus accrued 
interest on the Convertible Notes. Ap¬ 
plicants also submit that on the basis 
of September stock prices, the Flowers 
commonstock which Applicants would 
receive upon conversion of their Con¬ 
vertible notes would be worth approxi¬ 
mately $5,910,938. Applicants there¬ 
fore estimate that if they can convert 
their Convertible Notes and sell the 
Flowers common stock received upon 
such conversion at prices comparable 
to the September stock prices, they 
will realize approximately $1,917,188 
more by converting their Convertible 
Notes and selling Flowers common 
stock than they would receive by ac¬ 
cepting prepayment of their Convert¬ 
ible Notes. 

The application states that, in con¬ 
verting the Convertible Notes, the in¬ 
tention of the Applicants would be ul¬ 
timately to dispose of the interest in 
Flowers represented by the Convert¬ 
ible Notes. 

Applicants assert that since the Con¬ 
vertible Notes were purchased in a pri¬ 
vate placement under section 4(2) of 
the Securities Act of 1933, they are re¬ 
stricted securities. Applicants state 
that they have now satisfied the hold¬ 
ing-period requirement of Rule 144 
with respect to the Convertible Notes 
and with respect to any Flowers 
common stock received by them in re¬ 
spect of any conversion of Convertible 
Notes. Applicants further state that 
since Flowers is a reporting company 
under section 13 of the Securities Ex¬ 
change Act of 1934 and Flowers 
common stock is traded on the Ameri¬ 
can Stock Exchange, the Insurance 
Company believes that Applicants 
would be able to sell Flowers common 
stock on the American Stock Ex¬ 
change in compliance with Rule 144. 
Applicants argue that, on the other 
hand, there is no public market for 
the Convertible Notes, and that, more¬ 
over, if the Convertible Notes were 


sold in a private placement, they 
would be restricted securities in the 
hands of the purchaser. Thus, Appli¬ 
cants argue, if such purchaser convert¬ 
ed the Convertible Notes and received 
Flowers common stock, he would not 
be free to sell such common stock 
under Rule 144 until he had held the 
Convertible Notes or such common 
stock for 2 years. Applicants believe, 
therefore, that they would get a 
higher price by converting their Con¬ 
vertible Notes and selling Flowers 
common stock than by selling their 
Convertible Notes. 

Applicants assert that the interests 
of the Insurance Company and the 
Fund in Flowers are identical in all re¬ 
spects except that the Insurance Com¬ 
pany holds the Promissory Notes and 
the Fund does not, and that no benefit 
which might accrue to the Insurance 
Company as a holder of the Promisso¬ 
ry Notes has been a material factor in 
the decision of Applicants that they 
will convert their Convertible Notes 
under the circumstances contemplated 
by the application. Applicants further 
state that the conversion of the Con¬ 
vertible Notes will reduce the amount 
of Flowers outstanding indebtedness 
by $7,500,000, and that, in the absence 
of conversion. Flowers indebtedness 
would be reduced by this amount by 
Flowers prepayment of the Convert¬ 
ible Notes. 

Accordingly, Applicants request that 
an order be issued, pursuant to the 
provisions of section 17(d) of the Act 
and of Rule 17d-l thereunder, permit¬ 
ting them to convert their Convertible 
Notes, notwithstanding Paragraph (4) 
of the Order and ownership by the In¬ 
surance Company of the Promissory 
Notes, on the following conditions: 

(1) That the conversion of Convert¬ 
ible Notes by the Insurance Company 
and the Fund, and each disposition of 
Flowers common stock received in re¬ 
spect of such conversion, shall be ef¬ 
fected in compliance with all terms of 
the Order other than Paragraph (4) 
thereof; 

(2) That Convertible Notes shall be 
converted by the Insurance Company 
and the Fund only with the intention 
of disposing of the Flowers common 
stock received in respect of such con¬ 
version: and 

(3) That at the time of the conver¬ 
sion of Convertible Notes by the insur¬ 
ance Company and the Fund the value 
of the Flowers common stock to be re¬ 
ceived upon such conversion (as meas¬ 
ured by the closing price of such 
comon stock on the American Stock 
Exchange on the day immediately pre¬ 
ceding such conversion) shall exceed 
106.5 percent of the principal amount 
of the Convertible Notes converted. 

Notice is further given that any in¬ 
terested person may, not later than 
November 24, 1978, at 5:30 p.m.. 


submit to the Commission in writing a 
request for a hearing on t®e matter ac¬ 
companied by a statement as to the 
nature of his interest, the reason for 
such request, and the issues, if any, of 
fact or law proposed to be controvert¬ 
ed, or he may request that he be noti¬ 
fied if the Commission shall order a 
hearing thereon. Any such communi¬ 
cation should be addressed: Secretary. 
Securities and exchange Commission. 
Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon Applicants at the ad¬ 
dress stated above, proof of such serv¬ 
ice (by affidavit or, in the case of an 
attomey-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons w f ho re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Managment, pursuant 
to delegated authority. 

George A. Fitzsimmons. 

Secretary , 

CFR Doc. 78-31544 Filed 11-7-78: 8:45 ami 
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[Rel. No. 5989: 18-22] 

MILBANK, TWEED, HADLEY 8 McCLOY 
PARTNERS* RETIREMENT PLAN 

Application 

October 31, 1978. 

Pursuant to section 3(a)(2) of the Se¬ 
curities Act of 1933 for an order 
exempting from the provisions of sec¬ 
tion 5 of the Act interests or participa¬ 
tions in the Milbank, Tweed, Hadley & 
McCloy Partners’ Retirement Plan, 
notice is hereby given that Milbank. 
Tweed, Hadley & McCloy (hereinafter 
referred to as the “Applicant” or the 
“Firm”), a law firm organized as a 
partnership under the law’s of the 
State of New York, on October 4, 1978, 
filed an* application for exemption 
from the registration requirements of 
the Securities Act of 1933 (the “Act”) 
for participations or interests issued in 
connection with the Milbank, Tweed. 
Hadley & McCloy Partners’ Retire¬ 
ment Plan (the “Plan”). All Interested 
persons are referred to that document, 
which is on file with the Commission, 
for the facts and representations con 
tained therein, which are summarized 
below. 
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The Plan covers the Applicant’s 
partners, of whom 51 were eligible to 
participate, and of whom 38 were 
active participants, as of December 31, 
1977. At December 31, 1977, the aggre¬ 
gate market value of the assets of the 
Plan was $1,602,464. All partners are 
eligible to participate in the Plan if 
they are at least 25 years of age and 
have completed one year of service 
with the Firm. 

Applicant states that the Plan is of 
the type commonly referred to as a 
“Keogh” plan, which covers persons 
(in this case. Applicant's partners) 
who are employees within the mean¬ 
ing of section 401(c)(1) of the Internal 
Revenue Code of 1954, as amended 
(the “Code”), and therefore, is except¬ 
ed from the exemption provided by 
section 3(a)(2) of the Act for interests 
or participations in employee benefit 
plans of corporate employers. Section 
3(a)(2) of the Act provides, however, 
that the Commission may exempt 
from the provisions of section 5 of the 
Act any interest or participation 
issued in connection with a pension of 
profit-sharing plan which covers em¬ 
ployees, some or all of whom are em¬ 
ployees within the meaning of section 
401(c)(1) of the Code, if and to the 
extent that the Commission deter¬ 
mines this to be necessary or appropri¬ 
ate in the public interest and consist¬ 
ent with the protection of investors 
and the purposes fairly intended by 
the policy and provisions of the Act. 

Applicant states that the Plan, origi¬ 
nally adoptd effective as of January 1, 
1968, was amended from time to time 
and was amended and restated in its 
entirety, effective as of January 1, 
1976, in order to comply with the Em¬ 
ployee Retirement Income Security 
Act of 1974 (“ERISA”). The Internal 
Revenue Sendee (“IRS”) has issued a 
ruling dated October 3. 1977, to the 
effect that the Plan, as so amended 
and restated, is a qualified plan under 
section 401(a) of the Code. Applicant 
makes annual contributions to the 
Plan on behalf of participants based 
on a percentage of the participant's 
share of Firm net income not to 
exceed $7,500. The Firm proposes to 
further amend the Plan to provide 
that active participants may make vol¬ 
untary contributions to the Plan of 
not more than 10 percent of such par¬ 
ticipant’s share of Firm net income for 
all year during which the person has 
been a participant, subject to certain 
limitations. Such proposed amend¬ 
ment will be effective as of January 1, 
1978, subject to issuance by the IRS of 
a determination as to the continued 
qualification of the Plan, as so amend¬ 
ed. 

Applicant states that because the 
Plan covers persons, all of whom are 
employees within the meaning of sec¬ 
tion 401(c)(1) of the Code, the Plan is 


not an “employee pension benefit 
plan” under Title I of ERISA. Howev¬ 
er. as a qualified Plan under section 
401(a) of the Code, the Plan is subject 
to Title II of ERISA and IRS regula¬ 
tions thereunder. In addition, even 
though the Plan is not subject to the 
reporting and disclosure requirements 
of Title I, the tax provisions of Title II 
of EIRSA require the filing with the 
IRS of an annual report with respect 
to the Plan similar to the annual 
report required under Title I of 
ERISA. 

Applicant submits that the primary 
reason for denying a blanket exemp¬ 
tion to pension and profit-sharing 
plans covering self-employed persons 
was concern on the part of Congress 
that such plans constitute complex in¬ 
vestment vehicles, interests in which 
could be sold by sponsoring financial 
institutions to self-employed persons 
who might not be sophisticed in field 
or who might be be unable to protect 
adequately their interests and those of 
their participating employees. Appli¬ 
cant states that the Plan does not pre¬ 
sent the risks associated with the sale 
of interests or participations in mul¬ 
tiemployer plans by sponsoring finan¬ 
cial institutions with which Congress 
appeared to be concerned. Applicant 
further submits that the registration 
requirement exists at all only because 
of the Firm does business as a partner¬ 
ship. If it w r ere incorporated, its part¬ 
ners w r ould not be self-employed per¬ 
sons and there would be no question 
as to availability to question as to the 
available of the exemption. 

Applicant states that the Plan is not 
a uniform prototype or master plan 
designed to be marketed by a sponsor¬ 
ing financial institution or promoter 
to numerous unrelated self-employed 
persons. The Plan was prepared by at¬ 
torneys in the Firm and covers only 
partners of the Firm. 

Applicant states that it has em¬ 
ployed independent experts to provide 
investment services with respect to the 
Plan. The Chase Manhattan Bank, 
N.A. is trustee (the “Trustee”) for the 
Plan under an agreement of trust 
dated as of January 1, 1968, as amend¬ 
ed (the “Trust Agreement”). Under 
the Trust Agreement the Trustee has 
the power in its sole discretion to 
invest and reinvest Plan assets in any 
permitted investments as provided 
therein. Although the Plan and the 
Trust Agreement permit the assets of 
the Plan to be invested in any collec¬ 
tive trust established and invested by 
the Trustee for the collective invest¬ 
ment of funds of plans qualified under 
section 401(a) of the Code, the assets 
of the Plan have not been commingled 
in collective investment media with 
the assets of the plans of other em¬ 
ployers and Applicant represents that 
the Trustee has expressed that it has 


no intention of commingling Trust 
assets and Applicant has no intention 
of requesting the Trustee to do so. 

Applicant states that it maintains 
substantial administrative control over 
the Plan. The Plan provides for the 
appointment of a Committee consist¬ 
ing of at least three persons each of 
whom must be a partner in the Firm. 
The Committee has overall responsi¬ 
bility and authority for administration 
of the Plan, including construction of 
the Plan, determinations of questions 
of fact and law arising under the Plan 
and authorization of distributions 
from the trust fund established by the 
Trustee pursuant to the Plan. The 
Committee may employ such invest¬ 
ment advisers, experts and other per¬ 
sons as it deems appropriate in con¬ 
nection with the administration of the 
Plan. The Committee has no authority 
with respect to the acquisition or dis¬ 
position of Plan assets, such authority 
being the exclusive responsibility of 
the Trustee. 

Applicant represents that it has not 
distributed and does not Intend to dis¬ 
tribute any type of promotional mate¬ 
rial relating to the Plan and has not 
mad£ and does not intend to make any 
solicitation of voluntary contributions 
under the Plan. The Firm makes avail¬ 
able to Plan participants, upon request 
and without charge, copies of the 
Plan, the Trust Agreement and 
monthly summaries of the Trust's in¬ 
vestments and furnishes each partici¬ 
pant with other descriptive materials 
relating to various features of the 
Plan, including annual financial state¬ 
ments of the Plan and monthly state¬ 
ments setting forth the amount of 
contributions to and the value of each 
participant’s account. 

Applicant states that it is engaged in 
furnishing legal services of a type 
which necessarily involve financially 
sophisticated and complex matters 
and, for that reason as well as the ex¬ 
tensive administrative control over the 
Plan maintained by the Firm, is able 
to represent adequately the interests 
of its partners who are participants in 
the Plan. Applicant further states that 
in light of the limited number as w'ell 
as the high degree of sophistication of 
the participants, the nature of the 
Plan’s interests, and the partners' 
access of information regarding the in¬ 
terests, participants are able to repre¬ 
sent themselves adequately with re¬ 
spect thereto. 

Applicant concludes that for the 
foregoing reasons, granting the re¬ 
quested exemptive orders would be ap¬ 
propriate in the public interest and 
consistent with the protection of in¬ 
vestors and the purposes fairly intend¬ 
ed by the policy and provisions of the 
Act. 

Notice is further given that any in¬ 
terested person may, not later than 
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November 24, 1978, at 5:30 p.m., 

submit to the Commission in writing a 
request for a hearing on the matter ac¬ 
companied by a statement as to the 
nature of his or her interest, the 
reason for such request and the issues, 
if any. of fact or law proposed to be 
controverted, or he or she may request 
to be notified if the Commission shall 
order a hearing thereon. Any such 
communication should be addressed: 
Secretary. Securities and Exchange 
Commission. Washington, D.C. 20549. 
A copy of such request shall be served 
personally or by mail upon Applicant 
at the address staled above. Proof of 
such service (by affidavit, or in the 
case of an attorney at law, by certifi¬ 
cate) shall be filed contemporaneously 
with the request. An order disposing 
of the matter will be issued as of 
course following November 24. 1978, 
unless the Commission thereafter 
orders a hearing upon request or upon 
the Commission’s own motion. Persons 
who request a hearing, or advice as to 
whether a hearing is ordered, will re¬ 
ceive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-31545 Filed 11-7-78; 8:45 am] 
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[Rel. No. 20755: 70-6049] 

OHIO POWER CO. 

Proposed Extension of Short-Term Borrowing 
Authorization 

November 1, 1978. 

Notice is herby given that Ohio 
Power Co. (’‘Ohio Power”), an electric 
utility subsidiary of American Electric 
Power Co., Inc., a registered holding 
company, has filed with this Commis¬ 
sion a post-effective amendment to its 
application previously filed and 
amended pursuant to the Public Util¬ 
ity Holding Company Act of 1935 
(•’Act”), designating section 6(b) of the 
Act and rules 50(a)(2) and 50(a)(5) 
promulgated thereunder as applicable 
to the proposed transactions. All inter¬ 
ested persons are referred to the appli¬ 
cation. as amended by said post-effec¬ 
tive amendment, which is summarized 
below, for a complete statement of the 
proposed transactions. 

By orders dated October 11, 1977. 
and August 21, 1978 (HCAR Nos. 
20206 and 20674), Ohio Power was au¬ 
thorized to issue short-term notes to 
banks and dealers in commercial paper 
and demand notes to bank trust de¬ 
partments through December 31. 1978, 


in the maximum principal amount of 
$137,000,000 outstanding at any one 
time, all such indebtedness to mature 
not later than June 30, 1979. 

By post-effective amendment Ohio 
Power requests that its borrowing au¬ 
thorization of $137,000,000, pursuant 
to credit arrangements described 
below, be extended until December 31, 
1979, any such indebtedness issued 
pursuant to such extension to mature 
not later than June 30, 1980. 

Concerning the credit arrangements, 
it is stated that Ohio Power has lines 
of credit with 67 banks in an aggregate 
amount of $305,565,000 with banks of 
three classes. Each note to be issued a 
class I bank will mature not more than 
270 days after the date of issuance or 
renewal thereof, and will be prepaya¬ 
ble at any time without premium or 
penalty. Ohio Power’s credit arrange¬ 
ments with these banks require it to 
maintain compensating balances equal 
to a percentage of the line of credit 
made available by the bank plus a per¬ 
centage of any amount actually bor¬ 
rowed (generally not in excess of 10% 
of the line of credit and 10% of the 
amount borrowed). In most cases Ohio 
Power maintains deposit balances for 
its operational and financial needs in 
amounts sufficient to satisfy any com¬ 
pensating balances required with re¬ 
spect to borrowings from such banks. 
Borrowings from a class I bank would 
generally bear interest at an annual 
rate not greater than the bank’s prime 
commercial rate in effect from time to 
time. 

Each note to be issued a class II 
bank will mature not more than 90 
days after the date of issuance or re¬ 
newal thereof, and will be prepayable 
at any time without premium or pen¬ 
alty. Ohio Power’s credit arrange¬ 
ments with these banks require it to 
maintain compensating balances of 5 
percent of the line of credit and to pay 
a fee equal to 4 percent of the bank’s 
prime commercial rate then in effect 
on the size of the line. The combina¬ 
tion of 5 percent compensating bal¬ 
ances and a fee is generally equivalent 
to compensating balances not in excess 
of 10 percent of the line of credit 
made available. In addition, Ohio 
Power must pay interest at the rate of 
108.5 percent of the bank’s prime com¬ 
mercial rate then in effect on the bor¬ 
rowings. It is stated that if the bal¬ 
ances maintained and the fees paid by 
Ohio Power with and to the class I 
and II banks were maintained and 
paid solely to fulfill requirements for 
borrowings by Ohio Power, the effec¬ 
tive annual interest cost under either 
such arrangement, assuming full use 
of the line of credit, would not exceed. 
125 percent of the prime commercial 
rate in effect from time to time, or not 
more than 12.50 percent on the basis 


of a prime commercial rate of 10 per 
cent. 

With respect to the class III banks 
Ohio Power has a money market fa 
cility at each of two named banks in 
an aggregate amount of $25,000,000 
These money market facilities do not 
represent a formal commitment or en¬ 
gagement by these banks to Ohio 
Power, but represent merely the abili¬ 
ty of Ohio Power to request unsecured 
borrowings, in the form of promissory 
notes, on a case-by-case basis. These 
money market facilitiies are available 
for unsecured borrowings in domestic 
dollars and/or in Eurodollars for peri¬ 
ods of up to 180 days after the date of 
issuance, and any such borrowings will 
be prepayable at any time without 
premium or penalty. No compensating 
balances are required. The interest 
rate, which is presently to be negotiat¬ 
ed on a case-by-case basis (using a 360 
day year), is pegged to either the 
London Interbank Offering Rate plus 
a designated percent, if the borrowings 
are made in Eurodollars, or to a desig¬ 
nated percent of the bank’s prime 
rate, if the borrowings are made in do¬ 
mestic dollars. It is stated that interest 
rates on these notes will be lower than 
the effective interest rates for borrow¬ 
ings made from class I and II banks, 
including the effect of any compensat¬ 
ing balances and fees paid. 

Ohio Power also has arrangements 
to issue commercial paper notes in de¬ 
nominations of not less than $50,000 
nor more than $5,000,000. Such notes 
will be of varying maturities with no 
maturity more than 270 days after the 
date of issue, and will not be prepaya 
ble prior to maturity. The commercial 
paper notes will be sold directly by 
Ohio Power to Lehman Commercial 
Paper Inc. (the ‘’Dealer”), at a dis¬ 
count rate not in excess of the dis¬ 
count rate per annum prevailing at 
the time of issuance for commercial 
paper of comparable quality and ma¬ 
turity. No commercial paper notes will 
be issued having a maturity of more 
than 90 days at an effective interest 
cost which exceeds the effective inter¬ 
est cost at which Ohio Powder could 
borrow from banks. The Dealer will 
reoffer the commercial paper notes to 
not more than 200 of the Dealer's cus¬ 
tomers identified and designated in a 
nonpublic list prepared by the Dealer 
In advance. It is expected that such 
customers of the Dealer will hold the 
commercial paper notes to maturity, 
but, if any such customer wishes to 
resell such commercial paper prior to 
maturity, the Dealer, pursuant to a 
verbal repurchase agreement, will re¬ 
purchase such commercial paper sold 
by it and reoffer it to other customers 
on its nonpublic list. 

Ohio Power also has arrangements 
to issue demand notes to the trust de¬ 
partments of the Cleveland Trust Co., 
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Cleveland. Ohio, and the Fidelity 
Bank, Philadelphia, Pa., in the maxi¬ 
mum amounts of $10,000,000 and 
$20,000,000, respectively. It is stated 
that the bank trust departments have 
a flow of funds, as fiduciary for var¬ 
ious accounts, which would be availa¬ 
ble for investment in such demand 
notes. These demand notes will be in 
denominations of not less than $1,000 
and will bear interest at a rate equiva¬ 
lent to not more than the sum of V* 
percent and the highest rate paid 
daily by General Motors Acceptance 
Corp. on its commercial paper with a 
maturity of less than 180 days. Notes 
issued from January 1 to June 30 will 
mature July 1 of the same year and 
those issued from July 1 to December 
31 will mature on January 1 of the fol¬ 
lowing year. The bank trust depart¬ 
ments will have the right to demand 
payment at any time, and Ohio Power 
will have the right to repay, without 
penalty, all or any part of the princi¬ 
pal amount of such demand notes out¬ 
standing. 

The proceeds from the issue and sale 
of the notes will be used by Ohio 
Power to reimburse its treasury for 
past expenditures made in connection 
with its construction program and to 
pay part of the cost of its future con¬ 
struction program. Such construction 
expenditures for the years 1978 and 
1979 are estimated at approximately 
$197,000,000 and $239,000,000. respec¬ 
tively, exclusive of the cost of the con¬ 
struction program of its subsidiary, 
Ohio Electric Co. Estimates of this 
subsidiary’s construction expenditures 
for the years 1978 and 1979 are ap¬ 
proximately $8,000,000 and $2,000,000, 
respectively. 

Ohio Power claims exception from 
the competitive bidding requirements 
of rule 50 for the proposed issuance of 
notes to banks and demand notes to 
bank trust departments pursuant to 
paragraph (a)(2) thereof. Applicant 
also requests exception from the com¬ 
petitive bidding requirements of rule 
50 for the proposed issue and sale of 
its commercial paper pursuant to para¬ 
graph (a)(5) thereof. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
actions will be supplied by amend¬ 
ment. It is stated that no state com¬ 
mission and no federal commission, 
other than this Commission, has juris¬ 
diction over the proposed transactions. 

Notice is further given that any in¬ 
terested person may. not later than 
November 28, 1978, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said ap¬ 
plication, as amended by said post-ef¬ 
fective amendment, which he desires 
to controvert; or he may request that 
he be notified if the Commission 
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should order a hearing thereon. Any 
such request should be addressed: Sec¬ 
retary. Securities and Exchange Com¬ 
mission, Washington, D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the appli¬ 
cant at the above stated address, and 
proof of service (by affidavit or, in 
case of an attorney at law, by certifi¬ 
cate) should be filed with the request. 
At any time after said date, the appli¬ 
cation, as amended by said post-effec¬ 
tive amendment, or as it may be fur¬ 
ther amended, may be granted as pro¬ 
vided in rule 23 of the General Rules 
and Regulations promulgated under 
the Act, or the Commission may grant 
exemption from such rules as provided 
in rules 20(a) and 100 thereof or take 
such other action as it may deem ap¬ 
propriate. Persons who request a hear¬ 
ing or advice as to whether a hearing 
is ordered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

CFR Doc. 78-31546 Filed 11-7-78; 8:45 am] 


[8010-01-M] 

tAdmin. Proceeding File No. 3-5569; File No. 

81-4011 

STP CORP. 

Application and Opportunity for Hearing 

October 31. 1978. 

Notice is hereby given that STP 
Corp. (“Applicant”) has filed an appli¬ 
cation pursuant to section 12(h) of the 
Securities Exchange Act of 1934 (the 
“1934 Act”) for an order granting Ap¬ 
plicant an exemption from filing peri¬ 
odic reports required by the provisions 
of sections 13 and 15(d) of the 1934 
Act. 

The Applicant states, in part: 

1. On May 11, 1978. Applicant was 
merged with New STP Corp., and 
thereby became a wholly-owned sub¬ 
sidiary of Esmark, Inc. Applicant’s 
common stock was delisted from the 
American Stock Exchange, and its reg¬ 
istration under section 12(b) of the 
1934 Act was terminated effective May 
25. 1978. 

Applicant argues that the granting 
of the exemption would not be incon¬ 
sistent with the public interest or the 
protection of investors, in view of the 
fact that its securities are no longer 
publicly held. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of the Commis- 
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sion at 500 North Capitol Street, 
Washington. D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than Nov. 27, 
1978 may submit to the Commission in 
writing his views or any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communication or request should 
be addressed: Secretary. Securities and 
Exchange Commission, 500 North 
Capitol Street. NW„ Washington. D.C. 
20549, and should state briefly the 
nature of the interest of the person 
for the request, and the issues of fact 
and law raised by the application 
which such person desires to contro¬ 
vert. At any time after said date, an 
order granting the application may be 
issued upon request or upon the Com¬ 
mission’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

tFR Doc. 78-31549 Filed 11-7-78; 8:45 am] 


[8010-01-M] 

[Rel. No. 10459:811-2406] 

ST. PAUL LIFE FUND, INC 
Application 

October 31, 1978. 

Pursuant to section 8(f) of the Act 
for order declaring that company has 
ceased to be an investment company, 
notice is hereby given that St. Paul 
Life Fund ('‘Applicant’’), an open-end 
diversified management company reg¬ 
istered under the Investment Compa¬ 
ny Act of 1940 (the “Act"), filed an ap¬ 
plication on October 23. 1978. for an 
order of the Commission declaring 
that Applicant, which sold all its 
assets to St. Paul Capital Fund. Inc. 
(“Capital”) on September 25, 1978, has 
ceased to be an investment company 
as defined in the Act. All interested 
persons are referred to the application 
on file with the Commission for a 
statement of the representations con¬ 
tained therein, which are summarized 
below. 

Applicant, a Minnesota corporation, 
was organized and registered under 
the Act as an open-end diversified 
management investment company in 
1973. Its registration statement under 
the Securities Act of 1933 became ef¬ 
fective in May. 1974. and at that time 
it commenced sales of its shares to the 
public. 

According to Applicant, the sale of 
its assets to Capital was approved by 
the Board of Directors of both at a 
meeting on June 14. 1978, and by 
stockholders of Applicant at a meeting 
on September 20, 1978. 
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On September 13. 1978. the Commis¬ 
sion issued an order (Investment Com¬ 
pany Release No. 10404) pursuant to 
section 17(b) of the Act exempting the 
sale from the provisions of section 
17(a) of the Act. On September 25. 
1978, pursuant to an Agreement and 
Plan of Reorganization, the sale of 
assets took place; the then stockhold¬ 
ers of Applicant received, in exchange 
for their shares of applicant, shares of 
Capital having an equivalent aggre¬ 
gate net asset value; and Applicant 
thereupon ended its existence as a sep¬ 
arate corporation. 

Applicant states that it has there¬ 
fore ceased in any operating sense to 
be an investment company; that it no 
longer has any assets or liabilities; and 
that any expenses incurred in connec¬ 
tion with the winding-up of its affairs 
will be borne by its adviser. St. Paul 
Advisers. Inc. 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the 
Commission, upon application, finds 
that a registered investment company 
has ceased to be an investment compa¬ 
ny. it shall so declare by order and. 
upon the taking effect of such order, 
the registration of such company shall 
cease to be in effect. 

Accordingly. Applicant has request¬ 
ed the Commission to issue an order 
pursuant to section 8(f) of the Act de¬ 
claring that it has ceased to be an in¬ 
vestment company. 

Notice is further given that any in¬ 
terested person may. not later than 
November 27. 1978, at 5;30 p.m. submit 
to the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest. and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such communication 
should be addressed; Secretary. Securi¬ 
ties and Exchange Commission, Wash¬ 
ington. D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicants at the address 
stated above. Proof of such service (by 
affidavit, or in the case of an attorney 
at law, by certificate) shall be filed 
contemporaneously with the request. 
As provided by Rule 0-5 of the Rules 
and Regulations promulgated under 
the Act, an order disposing of the ap¬ 
plication will be issued as of course fol¬ 
lowing November 27. 1978, unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion's own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 


For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary. 

IFR Doc. 78-31547 Filed 11-7-78; 8:45 ami 


18010-01-M] 

(Admin. Proceeding File No. 3-5549: File No. 

81-3841 

THE SEVEN-UP CO. 

Application and opportunity for hearing 

October 31, 1978. 

Notice is hereby given that the 
Seven-Up Co. (“7 Up’*) has filed an ap¬ 
plication pursuant to section 12(h) of 
the Securities Exchange Act of 1934, 
as amended, (the “1934 Act”) for an 
order exempting it from the periodic 
reporting requirements under section 
15(d) of the 1934 Act. 

7 Up’s application discloses in part: 

(1) On June 19. 1973, 7 Up was 
merged into a wholly-owned subsidiary 
of Philip Morris, Incorporated (“PM"). 

(2) At that time, PM through its 
subsidiary owned approximately 97 
percent of 7 Up’s outstanding shares 
of common stock, which were acquired 
in May and June of 1978 in a tender 
offer for 7 Up shares. 

(3) The public shareholders of 7 Up 
remaining at the merger received cash 
for their 7 Up shares or exercised 
their appraisal rights. 

(4) PM and 7 Up have made the ap¬ 
propriate filings concerning the tender 
offer and the merger required under 
the 1934 Act. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of Commission at 
500 North Capitol Street NW., Wash¬ 
ington, D.C. 20549. 

Notice is further given that any in¬ 
terest person no later than Nov. 27, 
1978 may submit to the Commission in 
writing his views of any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communications or request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, 500 
North Capital Street NW.. Washing¬ 
ton, D.C. 20549. and should state brief¬ 
ly the nature of the interest of the 
person submitting such information or 
requesting the hearing, the reason for 
such request, and the issues of fact 
and law raised by the application 
which he desires to controvert. At any 
time after said date, an order granting 
the application of may be issued upon 
request or upon the Commission’s own 
motion. 


For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

„ * George A Fitzsimmons. 

Secretary. 

IFR Doc. 78-31548 Filed 11-7-78; 8:45 ami 


18010-01-M] 

(Administrative Proceeding File No. 3-55671 

UNION TANK CAR CO. 

Application and Opportunity for Hearing 

October 31. 1978. 

Notice is hereby given that Union 
Tank Car Co. (the “Applicant") has 
filed an application pursuant to sec¬ 
tion 310(b)(l)(ii) of the Trust Inden¬ 
ture Act of 1939, as amended (the 
“Act") for a finding by the Securities 
and Exchange Commission (the “Com¬ 
mission") that the trusteeship of the 
Northern Trust Co. under an existing 
indenture, and the proposed trustee¬ 
ship of the Northern Trust Co. under 
a proposed indenture, are not so likely 
to involve a material conflict of inter¬ 
est as to make it necessary in the 
public interest or for the protection of 
investors to disqualify the Northern 
Trust Co. from acting as trustee under 
such indentures. 

Section 310(b) of the Act provides in 
part that if a trustee under an inden¬ 
ture qualified under the Act has or 
shall acquire a conflicting interest (as 
defined in such section) it shall within 
90 days after ascertaining that it has 
such conflicting interest, either elimi¬ 
nate such conflicting interest or 
resign. Subsection (1) of such section 
provides, in effect, with certain excep¬ 
tions, that a trustee under a qualified 
indenture shall be deemed to have a 
conflicting interest if such trustee is 
Trustee under another indenture 
under which any other securities of 
the same obligor are outstanding. 
However, under clause (ii) of subsec¬ 
tion (1), there may be excluded from 
the operation of this provision an¬ 
other indenture under which other se¬ 
curities of the same obligor are out¬ 
standing. if the obligor shall have sus¬ 
tained the burden of proving, on appli¬ 
cation to the Commission and after 
opportunity for hearing thereon, that 
trusteeship under such qualified in¬ 
denture and such other indenture is 
not so likely to involve a material con¬ 
flict of interest as to make it necessary 
in the public interest or for the protec¬ 
tion of investors to disqualify such 
trustee from acting as trustee under 
either of such indentures. 

The Applicant alleges that: 

1. The Applicant desires to appoint 
the Northern Trust Co. to act as 
Trustee under the proposed Series 16 
Equipment Trust Agreement. 
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2. The Northern Trust Co. is pres¬ 
ently acting as Trustee under the Ap¬ 
plicant's Series 4 Equipment Trust 
Agreement, which is one of the Appli¬ 
cant’s 15 presently outstanding issues 
of Equipment Trust Certificates. The 
aggregate principal amount of Equip¬ 
ment Trust Certificates outstanding 
under the Series 4 Equipment Trust as 
of August 31. 1978, was $13,979,000. 

3. The Series 4 Equipment Trust 
Certificates issued under the present 
trusteeship of the Northern Trust Co. 
and the Proposed Series 16 Equipment 
Trust Certificates for which it is pro¬ 
posed shall act as Trustee, are secured 
by a separate lot of identified railroad 
tank cars, so that, should the Trustee 
have occasion to proceed against the 
security under either one of the 
Equipment Trusts, such action would 
not affect the security, or the use of 
any security, under the other Equip¬ 
ment Trust. Thus, the existence of the 
other trusteeship should in no way in¬ 
hibit or discourage the Trustee's ac¬ 
tions. 

4. The Applicant is not in default 
under any of its Equipment Trust obli¬ 
gations. 

The Applicant has waived notice of 
hearing, hearing, and any and all 
rights to specify procedures under the 
Rules of Practice of the Commission 
with respect to the application. 

For a more detailed statement of the 
matters of fact and law asserted, all 
persons are referred to said applica¬ 
tion, which is a public document on 
file in the offices of the Commission at 
500 North Capitol Street NW., Wash¬ 
ington. D.C. 20549. 

Notice is further given that any in¬ 
terested person may not later than 
November 25, 1978, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said ap¬ 
plication which he desires to contra- 
vert. or he may request that he be no¬ 
tified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secrectary, Secu¬ 
rities and Exchange Commission, 500 
North Capitol Street. Washington, 
D.C. 20549. At any time after said 
date, the Commission may issue an 
order granting the application upon 
such terras and conditions as the Com¬ 
mission may deem necessary or appro¬ 
priate In the public interest and the 
interest of investors, unless a hearing 
is ordered by the Commission. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-31550 Filed 11-7-78: 8:45 am] 


[8010-01-N] 

[Admin. Proceeding File No. 3-5564; File No. 

81-393] 

WELLS, RICH, GREENE, INC 
Application and Opportunity for Hearing 

October 31.1978. 

Notice is hereby given that Wells. 
Rich, Greene. Inc. (“Applicant") has 
filed an application pursuant to Sec¬ 
tion 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 
Act") for exemption from the filing re¬ 
quirements of sections 13 and 15(d) of 
the 1934 Act. 

The Application states in part: 

(1) The Applicant is a New York 
corporation subject to the reporting 
provisions of sections 13 and 15(d) of 
the 1934 Act; 

(2) As a result of a merger In Novem¬ 
ber 1977, Applicant currently has 28 
common stockholders, all of whom are 
directors, officers or members of their 
immediate families; and 

(3) There is no public market for Ap¬ 
plicant’s securities. 

In the absence of an exemption. Ap¬ 
plicant is required to file certain re¬ 
ports with the Commission pursuant 
to Sections 13 and 15(d) of the 1934 
Act. including an annual report on 
Form 10-K for the fiscal year ended 
October 31, 1978. Applicant argues 
that no useful purpose would be 
served in filing the required periodic 
reports. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the office of the Commission 
at 500 North Capitol Street, Washing¬ 
ton. D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than Novem¬ 
ber 27, 1978 may submit to the Com¬ 
mission in writing his views or any 
substantial facts bearing on this appli¬ 
cation or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street, 
NW.. Washington, D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. 

Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
order issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis¬ 
sion's own motion. 


For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority, 

George A. Fitzsimmons, 
Secretary . 

[FR Doc. 78-31551 Filed 11-7-78: 8:45 am] 


[ 8025-01-M] 

SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area No. 
1543] 

CALIFORNIA 

Declaration of Disaster Loan Area 

Los Angeles County and adjacent 
counties within the State of California 
constitute a disaster area because of 
damage resulting from a fire begin¬ 
ning on October 23. 1978. Eligible per¬ 
sons, firms, and organizations may file 
applications for loans for physical 
damage until the close of business on 
January 2. 1979, and for economic 
injury until the close of business on 
August 1,1979, at: 

Small Business Administration, 

District Office, 

350 South Figueroa Street—6th Floor. 

Los Angeles. Calif. 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: November 1, 1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-31586 Filed 11-7-78; 8:45 am] 


[8025-01-M] 

[Declaration of Disaster Loan Area No. 

1539] 

LOUISIANA 

Declaration of Disaster loan Area 

The following three parishes and ad¬ 
jacent parishes within the State of 
Louisiana constitute a disaster area as 
a result of natural disasters as indicat¬ 
ed: 


Parish Natural Dale(s> 

disasters) 


Franklin drought June 1. 1978 August 28. 1978 
Madison, drought June 1. 197S-September 30. 
1978 

Richland drought June 1. 1978-Septeraber 13, 
1978 


Eligible persons, firms, and organiza¬ 
tions may file applications for loans 
for physical damage until the close of 
business on May 1, 1979. and for eco¬ 
nomic injury until the close of busi¬ 
ness on August 1. 1979, at: 

Small Business Administration. 

District Office, 

Plaza Tower, 
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1001 Tower—17th Floor. 

New Orleans. La. 70113 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: November 1, 1978. 

A. Vernon Weaver. 
Administrator. 
[FR Doc. 78-31587 Filed 11-7-78; 8:45 ami 


[4710-02-M] 

DEPARTMENT OF STATE 

Agency for International Development 

[Delegation of Authority 27) 

DIRECTOR: OFFICE OF PERSONNEL AND 
TRAINING 

Delegation of Authority 

Pursuant to the authority delegated 
to me by Delegation of Authority No. 
104, as amended, from the Secretary 
of State dated November 13, 1961 (26 
FR 10608), I hereby direct that Dele¬ 
gation of Authority No. 27 be, and it is 
hereby further amended, as follows: 

Section I. The Director, Office of 
Personnel and Training, is hereby au¬ 
thorized to exercise the following au¬ 
thorities with respect to all personnel 
of the Agency whether assigned to the 
United States or abroad: 

1. To employ, appoint, detail, or 
assign personnel to carry out functions 
under the Foreign Assistance Act of 
1961, pursuant to sections 625(a). 
625(d). 626(a), 626(c). 627. and 628 of 
that Act, and section 536 of the 
Mutual Security Act of 1954; to classi¬ 
fy Foreign Service positions in the ap¬ 
propriate class, and to authorize the 
renewal of the employment of persons 
as experts and consultants pursuant to 
section 626(a) of the Foreign Assist¬ 
ance Act of 1961; 

2. In accordance with section 
625(d)(2) of the the Foreign Assistance 
Act of 1961 to utilize such authority 
contained In the Foreign Service Act 
of 1946, including authority to appoint 
and assign personnel for the duration 
of operations under the Foreign As¬ 
sistance Act, as is delegated to the Ad¬ 
ministrator by Delegation of Authori¬ 
ty No. 104 from the Secretary of State, 
and to exercise the authority con¬ 
tained in the third proviso thereof to 
initially assign personnel for duty 
within the United States, and to make 
the requisite determination that such 
assignment is important for the pur¬ 
poses of the Act; 

3. In accordance with section 625(e) 
of the Act, the following: 

(a) to prescribe by regulation stand¬ 
ards or other criteria for maintaining 
adequate performance levels for per¬ 
sonnel appointed or assigned pursuant 
to section 527(c)(2) of the Mutual Se¬ 


curity Act of 1954 or section 625(d)(2) 
of the Foreign Assistance Act. and 
with respect to persons to be compen¬ 
sated at rates in excess of those pro¬ 
vided for GS-15 to sign and issue the 
formal notification (Standard Form 
50) covering the approved personnel 
action of such persons; 

4. In accordance with section 625(b) 
of the Foreign Assistance Act of 1961, 
to appoint, compensate or remove 
without regard to the provisions of 
any law such personnel as are author¬ 
ized to be employed and compensated 
at rates not in excess of those provided 
for grade 15 of the general schedule 
established by the Classification Act 
of 1949, as amended; and with respect 
to any of the persons authorized to be 
employed and compensated at rates 
higher than those provided for grade 
15 of the General Schedule estab¬ 
lished by section 5332 of Title 5 of the 
United States Code the authority (1) 
to appoint those personnel transfer¬ 
ring from appointment under sections 
631 (b) and (c) of the Act, and (2) to 
remove those persons in cases of 
death, resignation, or retirement, 
except trial retirement; 

5. To authorize or establish rates of 
compensation for personnel employed 
pursuant to section 625(d) and section 
626(a) of the Foreign Assistance Act of 
1961. as amended; 

6. To place positions in the appropri¬ 
ate class and grade in accordance with 
the Classification Act of 1949, as 
amended, for positions so subject, and 
to promote and grant step increases, 
including quality increases, for person¬ 
nel serving in such positions in accord¬ 
ance with the regulations prescribed 
by the Civil Service Commission; 

7. To detail or transfer personnel in 
accordance with the Federal Employ¬ 
ees International Organization Service 
Act of 1958 (Pub. L. 85-795), and im¬ 
plementing regulations of the Civil 
Service Commission; 

8. To enter into training agreements 
with departments and agencies of the 
Government and to authorize training 
of employees in accordance with au¬ 
thority contained in the Government 
Employees Training Act (Pub. L. 85- 
507), Executive Order 10800, and im¬ 
plementing regulations of the Civil 
Service Commission, and to approve, 
in connection with said Act and regu¬ 
lations, and in accordance with section 
636(e) of the Foreign Assistance Act of 
1961, the acceptance of aw’ards, contri¬ 
butions, and payments in connection 
with authorized training; 

9. To authorize and approve leave as 
provided for in the Annual and Sick 
Leave Act of 1951, as amended, and in 
implementing regulations of the Civil 
Service Commission, including author¬ 
ity to approve leave without pay, and 
to approve leaves of absences for 


Chiefs of Mission class 2, class 3, and 
class 4; 

10. To authorize and approve travel, 
transportation, and storage of effects, 
including motor vehicles, and related 
expenses, for Foreign Service employ¬ 
ees, including Chiefs of Mission class 3 
and 4, and their dependents; 

11. To authorize, as appropriate, and 
to approve travel and transportation 
of effects, including related expenses 
for eligible domestic employees, in ac¬ 
cordance with regulations including 
those of other agencies, where appro¬ 
priate; 

12. To administer oaths of office; 

13. To authorize preemployment in¬ 
vitational travel for non-U.S. Govern¬ 
ment personnel; 

14. In accordance with the Standard 
ized Regulations (Government Civil¬ 
ians, Foreign Areas), to grant post dif¬ 
ferential; quarters, cost-of-living and 
representation allowances to eligible 
overseas personnel; to authorize pay¬ 
ments, including advance payments, 
during evacuation, and special 
allowances, as appropriate, in connec¬ 
tion therewith; to authorize payment 
of, or reimbursement for, official resi¬ 
dence expenses to eligible Foreign 
Service personnel; and to exercise the 
authority vested in “head of agency." 
under any provision of such regula¬ 
tions; 

15. To exercise the authority relat¬ 
ing to personnel delegated to the Ad¬ 
ministrator of AID by the Secretary of 
State under the following sections of 
the Delegation of Authority No. 104 of 
November 3, 1961: 

(a) Section 2(a)(7) relating to func¬ 
tions conferred upon the Secretary of 
State under any provision of law per¬ 
taining specifically or generally appli¬ 
cable to Foreign Service Reserve Offi¬ 
cers, Foreign Service Staff Officers, 
and employees, and alien clerks and 
employees; 

(b) Section 2(b)(4) authority to pre¬ 
scribe or issue in pursuance of the For¬ 
eign Service Act of 1946 and the Act, 
such regulations, orders, and instruc¬ 
tions. as may be incidental to. or nec¬ 
essary for, or desirable in connection 
with, the carrying out of the provi¬ 
sions of section 625(d)(2) of the Act or 
provisions of Delegation of Authority 
No. 104; 

(c) Section 2(d) relating to the exer¬ 
cise by the Administrator of the func¬ 
tions delegated pursuant to section 
625(d)(1) of the Foreign Assistance 
Act of 1961, as amended, as consists of 
authorization of rates of compensation 
for employees of agencies of the U.S. 
Government including AID; and 

(d) Section 6(d) to make the designa¬ 
tions and standards provided for by 
section 625(g) of the Foreign Assist¬ 
ance Act of 1961, as amended, for For¬ 
eign Service personnel carrying out 
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functions under the Foreign Assist¬ 
ance Act; 

16. To convert, and authorize the 
conversion of, Foreign Service employ¬ 
ees with “Limited” appointments to 
appointments without limitations; 

17. To exercise custody over, and to 
provide for the control and mainte¬ 
nance of official personnel folders of 
all employees in according with the 
Civil Service regulations; 

18. To discipline, to terminate, to 
separate, or to reduce in force any em¬ 
ployee in accordance with applicable 
law and implementing regulations pre¬ 
scribed by Executive order or the Civil 
Service Commission; 

19. To sign and issue the formal noti¬ 
fication (Standard Form 50) covering 
the approved personnel action of per¬ 
sons to be employed or continued in 
employment pursuant to section 631 
of the Foreign Assistance Act of 1961, 
as amended, and to approve the grant 
of step increases for such personnel; 

20. To authorize the employment or 
assignment of officers or employees by 
agencies of the U.S. Government pur¬ 
suant to section 625(d)(1) of the For¬ 
eign Assistance Act of 1961, as amend¬ 
ed, and when agreed to by AID and 
another U.S. Government agency, to 
authorize and approve for personnel 
of such agency and their dependents 
travel, transportation, and storage of 
effects, including motor vehicles, and 
related expenses; 

21. In accordance with sections 631 
(b) and (c) of the Act. the authority to 
approve removals for the purpose of 
appointment under section 625(b). and 
to remove in the case of death, resig¬ 
nation, or retirement, except trial re¬ 
tirement. persons employed as Chief 
of Mission, Deputy Chief of Mission. 
AID Representative, and the Chair¬ 
man of the Development Assistance 
Committee of the Organization for 
Economic Cooperation and Develop¬ 
ment; 

22. To perform so much of the func¬ 
tions under Title VIII of the Foreign 
Service Act of 1946, as amended, as 
relate to establishing and maintaining 
retirement records for personnel par¬ 
ticipating in the Foreign Service re¬ 
tirement and disability system under 
section 625(k) of the Foreign Assist¬ 
ance Act of 1961, as amended, and for 
transferring such records to the De¬ 
partment of State upon the separa¬ 
tion, retirement or death of such per¬ 
sonnel; 

23. To approve, in acordance with 
section 636 of the Foreign Service Act 
of 1946. as amended and 3 FAM 670 et 
seq., the voluntary retirement of per¬ 
sonnel participating in the Foreign 
Service retirement and disability 
system, subject to the reservations set 
forth in section III; 

24. To extend the service, pursuant 
to section 625(k)(6) of the Foreign As¬ 


NOTICES 

sistance Act of 1961, as amended and 3 
FAM 670 et seq., of personnel partici¬ 
pating in the Foreign Service retire¬ 
ment and disability system for a 
period of time hot to exceed 5 years 
beyond mandatory retirement age. 
subject to the reservations set forth in 
section III. 

Section II. The Administrator for 
Near East, the Assistant Administra¬ 
tor for Africa, the Assistant Adminis¬ 
trator for Asia, the Assistant Adminis¬ 
trator for Latin America, and the 
Auditor General, each for the coun¬ 
tries or areas within their responsibili¬ 
ty. are hereby authorized to exercise 
the following authorities: 

1. To approve consultation in AID/ 
W for Foreign Service personnel, in¬ 
cluding Mission Directors, Deputy 
Mission Directors, and AID Repre¬ 
sentatives; 

2. To approve leaves of absence for 
Mission Directors, including Chiefs of 
Mission class 3 and class 4, and AID 
Representatives; 

3. To authorize salary step increases 
for persons serving pursuant to section 
631 of the Foreign Assistance Act of 
1961, as amended. 

Section III. The following functions 
are specifically reserved to the Admin¬ 
istrator: 

1. In accordance with section 624(b) 
of the Foreign Assistance Act of 1961, 
the authority to fix the rate of com¬ 
pensation, to fix the order of succes¬ 
sion, and to designate the title of. any 
officer authorized to be appointed by 
and with the advice and consent of the 
Senate pursuant to section 624(a) ofL 
the Foreign Assistance Act of 1961; 

2. In accordance with section 625(b) 
of the Act, the authority to appoint, 
compensate, and remove any of the 
persons authorized to be employed 
and compensated at rates higher than 
those provided for grade 15 of the 
General Schedule established by sec¬ 
tion 5332 of Title 5 of the United 
States Code. Notwithstanding this res¬ 
ervation, the Director. Office of Per¬ 
sonnel and Training, may exercise 
those authorities set forth in subsec¬ 
tions 4 and 21 of section I of this Dele¬ 
gation of Authority; 

3. In accordance with sections 631 
(b) and (c) of the Act. the authority to 
approve the appointment, promotion, 
extension of tours beyond 3 months, 
transfer, and removal of persons em¬ 
ployed as Chief of Mission, Deputy 
Chief of Mission, AID Representative, 
and the Chairman of the Development 
Assistance Committee of the Organi¬ 
zation for Economic Cooperation and 
Development, including the authority 
to set or approve the compensation 
and allowances to be paid such person¬ 
nel. Notwithstanding this reservation, 
the Director. Office of Personnel and 
Training, may exercise those authori¬ 
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ties set forth in subsections 4 and 21 of 
this Delegation of Authority; 

4. To approve, in accordance with 
section 636 of the Foreign Sendee Act 
of 1946, as amended, and 3 FAM 670 et 
seq., the voluntary retirement of per¬ 
sons serving under the Executive 
Schedule (5 U.S.C. 5311 et seq.) and 
persons employed as Chief of Mission, 
Deputy Chief of Mission, AID Repre¬ 
sentative and the Chairman of the De¬ 
velopment Assistance Committee of 
the Organization for Economic Coop¬ 
eration and Development; 

5. To extend the service, pursuant to 
section 625(k)(6) of the Foreign Assist¬ 
ance Act of 1961, as amended, and 3 
FAM 670 et seq., of persons serving 
under the Executive Schedule (5 
U.S.C. 5311 et seq.) and persons em¬ 
ployed as Chief of Mission, Deputy 
Chief of Mission, AID Representative 
and the Chairman of the Development 
Assistance Committee of the Organi¬ 
zation for Economic Cooperation and 
Development; 

6. To extend U.S. rotation assign¬ 
ments of Foreign Service personnel 
beyond 8 years. 

Section IV. General Provisions: 

1. The authorities delegated in sec¬ 
tions I and II shall be exercised in ac¬ 
cordance with applicable law, AID 
Regulations, directives, or instruc¬ 
tions, and regulations or instructions 
of other agencies, where applicable; 

2. To the extent permitted by law or 
by regulation of the competent au¬ 
thority. there is hereby delegated to 
the Director. Office of Personnel and 
Training, the authority vested in the 
Administrator as “head of agency” by 
statute or regulation, including those 
of other agencies, relating to any 
aspect of personnel authority or ad¬ 
ministration, including authority to 
prescribe regulations and to establish 
policy and procedures relating thereto; 

3. The officers to whom authority 
has been delegated by this Delegation 
may, to the extent consistent with law. 
delegate or assign any of the functions 
delegated or assigned by this Delega¬ 
tion of Authority, and may authorize 
the subordinates to whom functions 
are delegated or assigned successively 
to redelegate or reassign any of such 
functions; 

4. Notwithstanding any provision of 
this Delegation of Authority, the Ad-, 
ministrator may at any time exercise 
any function delegated by this Delega¬ 
tion of Authority; 

5. Reference to statutes, directives, 
orders. Delegations of Authority, and 
regulations shall be deemed to be ref¬ 
erences to such statutes. Executive 
Orders. Delegations of Authority regu¬ 
lations, and directives as amended 
from time to time; 

6. There is hereby rescinded: 

(a) Redelegation of Authority 114-1 
to the Director, Office of Personnel 
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and Manpower, dated March 7, 1974 
from the Assistant Administrator for 
Program and Management. 

7. This Delegation of Authority shall 
be effective immediately and shall 
continue in effect until such time as it 
is modified or revoked by me. 

Dated: October 25. 1978. 

John J. Gilligan. 
Administrator. 

Note.— Delegation of Authority No. 27 
was originally issued effective April 15. 1963; 
Revision No. 1 was effective November 5. 
1963; 

Revision No. 2 was effective May 18. 1964; 
Revision No. 3 was effective December 8. 
1964; 

Revision No. 4 was effective October 7. 
1966; 

Revision No. 5 was effective February 19. 
1968 (33 FR 3441); 

Revision No. 6 was effective September 12. 
1968 (33 FR 14179); 

Revision No. 8 was effective March 6. 1974 
(39 FR 10165); and 

Revision No. 9 was effective October 12. 
1975 (40 FR 48955). 

Delegations of Authority Nos. 112 and 
113, each effective October 12. 1975 (40 
FR 48955 and 49582. respectively), sub* 
stituted "Assistant Administrator for 
Near East’* for "Assistant Administrator 
for Near East and South Asia” and "As¬ 
sistant Administrator for Asia” for "As¬ 
sistant Administrator for East Asia.” 

This delegation embraces all textual 
changes made by the above revisions. 

[FR Doc. 78-31579 Filed 11-7-78; 8:45 am) 


[1505-01-M] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

(Delegation Order No. 66 (Rev. 8). Chief 
Counsel's Order No. 1031.2B) 

REGIONAL COMMISSIONER 
Delegation of Authority 

Correction 

In FR Doc. 78-28578 appearing on 
page 46916 in the issue of Wednesday. 
October 11. 1978, in the heading, in 
small print, the delegation order 
number should read as it appears 
above. 


[4830-01-M] 

EMPLOYEE BENEFIT PLANS 

Proposed Exemption Relating to a Transaction 
Involving the Henry E. Storino, M.D., Self- 
Employed Retirement Plan (Application No. 
$- 1021 ) 

AGENCY: Department of the Treas¬ 
ury/Internal Revenue Service. 


NOTICES 

ACTION: Notice of proposed exemp¬ 
tion. 

SUMMARY: This document contains 
a notice of pendency before the Inter¬ 
nal Revenue Service (the Service) of a 
proposed exemption from certain 
taxes imposed by the Internal Reve¬ 
nue Code of 1954 (the Code). The pro¬ 
posed exemption would exempt the 
sale of certain real estate from the 
Henry E. Storino, M.D., Self-Em¬ 
ployed Retirement Plan’s trust (the 
Plan) to Dr. Henry E. Storino. The 
proposed exemption, if granted, would 
affect the participant and beneficia¬ 
ries of the Plan and other persons par¬ 
ticipating in the proposed transaction. 

DATES: Written comments and re¬ 
quests for a public hearing must be re¬ 
ceived by the Internal Revenue Serv¬ 
ice on or before December 8, 1978. 

ADDRESS: All written comments and 
requests for a hearing (at least six 
copies) should be sent to: the Internal 
Revenue Service. 1111 Constitution 
Avenue. NW.. Washington. D.C. 20224, 
attention: E:EP:PT:1, Application No. 
S-1021. The application for exemption 
and the comments received will be 
available for public inspection at the 
Internal Revenue Service National 
Office Reading Room, 1111 Constitu¬ 
tion Avenue, NW., Washington. D.C. 
20224. 

FOR FURTHER INFORMATION 
CONTACT: 

Pete Knox of the Internal Revenue 

Service. 202-566-6761. This is not a 

toll free number. 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given of the pendency 
before the Service of a proposed ex¬ 
emption from the taxes imposed by 
section 4975 (a) and (b) of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code. The pro¬ 
posed exemption was requested in an 
application filed by Dr. Storino pursu¬ 
ant to section 4975(c)(2) of the Code 
and in accordance with the procedures 
set forth in Rev. Proc. 75-26, 1975-1 
C.B. 722. 

Summary of Facts and 
Representations 

The application contains facts and 
representations with regard to the 
proposed exemption which are sum¬ 
marized below. Interested persons are 
referred to the application on file with 
the Service for the complete represen¬ 
tations of the applicant. 

1. Dr. Henry E. Storino is a self-em¬ 
ployed physician in Portland, Oregon. 
He has had no common law employees 
since November 1, 1977, and since then 
has been the sole participant in the 
Plan. Prior to November 1, 1977, the 
Plan had two participants. Dr. Storino 
and Mrs. Phillis Jones. Mrs. Jones was 


terminated from her job on November 
1, 1977. and was cashed out of the 
Plan on February 7, 1978 for $4,414.59. 
The participants’ respective interests 
in the Plan were maintained in sepa¬ 
rate accounts. 

2. The Plan is a part of the First 
State Bank of Oregon Master Self-Em¬ 
ployed Retirement Plan and Trust, a 
profit sharing Keogh plan. The First 
State Bank of Oregon is the trustee, 
although Dr. Storino makes all invest¬ 
ment decisions for the Plan. As of De¬ 
cember 30, 1977. the Plan had net 
assets of $45,101.61. The Plan’s invest¬ 
ments other than real estate, primar¬ 
ily stocks, bonds and bank accounts, 
have yielded a return of from 4.5 per¬ 
cent to 9.67 percent. 

3. Only July 8. 1977. Dr. Storino 
caused a special sub-account of his 
separate Plan account to purchase lot 
No. 469 in Salisham Hills I, Lincoln 
County. Oreg. (Lot No. 469) for 
$18,500. The Plan paid twenty percent 
dowm and took a 10 year. 9 percent 
mortgage on the remainder. The Plan 
has incurred the following expenses, 
as of June 19, 1978, with regard to this 
lot: closing costs of $34.27, appraisal 
fee of $150.00, interest of $519.83, 
property taxes of $238.01 and yearly 
maintenance fee of $174.60. No funds 
from Mrs. Jones’ account were in¬ 
volved with Lot No. 469. 

4. The Plan purchased the property 
both as an investment and to hold in 
order that Dr. Storino might build a 
residence on it in the future. Lot No. 
469 is a vacant, unimproved site in a 
residential development overlooking 
the Oregon coast. At the time of pur¬ 
chase the lot comprised about 46 per¬ 
cent of total Plan assets. 

5. Dr. Storino has submitted one ap¬ 
praisal. one reappraisal and one opin¬ 
ion of value of Lot No. 469. One ap¬ 
praisal by G. W. Biddle, a real estate 
appraiser from Lincoln City, Oreg., es¬ 
timated that the lot’s fair market 
value w r as $18,250 as of May 15, 1978. 
This appraisal gave no indication of 
the method used to arrive at this 
dollar valuation. On June 24. 1978. G. 
W. Biddle, at the request of Dr. Stor¬ 
ino, reappraised Lot No. 469 and re-es- 
timated its May 15. 1978, fair market 
value to be $19,500. However, this ap¬ 
praisal also did not indicate the 
method used to arrive at the dollar 
valuation. Dr. Storino also submitted a 
letter of.opinion, dated January 28, 
1978, from Gary A. Hilbert, of Sali- 
shan Hills, Inc., in which he opined 
that Lot No. 469 could be expected to 
sell within a reasonably short time for 
a price of $23,500. Salishan Hills. Inc., 
has sold 130 lots in Salishan Hills I, 
and has resold 3 lots as an agent for 
individuals, within the 19 months pre¬ 
ceding January 28. 1978. Mr. Hilbert 
based his opinions on this marketing 
experience of Salishan Hills. Inc. The 
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Plan has made no attempts to sell Lot 
No. 469 to any unrelated parties. 

6. Dr. Storino has represented that 
his offer to pay $23,500 in cash is at 
least equal to or greater than the fair 
market value of Lot No. 469. In addi¬ 
tion, Dr. Storino will have Mr. Gary A. 
Hilbert reappraise the lot within 30 
days prior to that proposed sale and 
Dr. Storino will pay the greater of 
$23,500 or the then current appraised 
value. 

7. The proposed sale would be bene¬ 
ficial to the Plan since it would 
remove a non income producing asset 
from the Plan at a gain to the Plan of 
approximately 26 percent on its initial 

, investment and of almost 20 percent 
on its initial investment plus carrying 
costs. The cash generated would also 
improve plan liquidity and provide 
funds for investing in more diversified, 
income producing investments. 

Notice ro I interested Persons 

Written notice shall be given to all 
interested persons. The interested per¬ 
sons include the participant in the 
Plan and the beneficiaries of the trust. 
The notice shall bo hand delivered to 
the interested persons within 10 days 
after the notice of the proposed ex¬ 
emption is published in the Federal 
Register. The notice slrnll contain a 
copy of the notice of proposed exemp¬ 
tion as published in the Federal Reg¬ 
ister and it shall inform the interest¬ 
ed persons of their right to comment 
and their right to request a hearing 
within the period set forth in the 
notice of proposed exemption. 

General Information 

The attention of interested persons 
is directed to the following: 

< 1) The fact that a transaction is the 
subject of an exemption under section 
4975(c)(2) of the Code does not relieve 
a disqualified person from certain 
other provisions of the Code, including 
any prohibited transactions provisions 
to which the exemption does not 
apply, nor does it affect the require¬ 
ment of section 401(a) of the Code 
that the plan must operate for the ex¬ 
clusive benefit of the employees of the 
employer maintaining the plan and 
their beneficiaries. 

(2) The proposed exemption, if 
granted, will not extend to transaction 
prohibited under section 4975(0(1 uF) 
of the Code; 

C3) Before an exemption may be 
granted under section 4975(c)(2) of the 
Code, the Service must find that the 
exemption is administratively feasible, 
in the interests of the Plan and of its 
participants and beneficiaries, and 
protective of the rights of the partici¬ 
pants and beneficiaries of the Plan; 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of. any other provi¬ 


sions of the Code, including statutory 
or administrative exemptions and 
transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption 
is not dispositive of whether the trans¬ 
action is in fact a prohibited transac¬ 
tion; and 

(5) This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury directive appearing in the 
Federal Register for Wednesday, 
May 24. 1978 <43 FR 22319). / 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments on requests 
for a hearing on the proposed exemp¬ 
tion to the address and within the 
time period set forth above. All com¬ 
ments will be made a part of the 
record. Comments and requests for a 
hearing should state the reasons for 
the writer’s interest in the proposed 
exemption. Comments received will be 
available for public inspection with 
the application for exemption at the 
address set forth above. 

Proposed Exemption 

Based on the facts and representa¬ 
tion set forth in the application, the 
Service is considering granting the re¬ 
quested exemption under the authori¬ 
ty of section 4975(c)(2) of the Code 
and in accordance with the procedures 
set forth in Rev. Proc. 75-26. If the ex¬ 
emption is granted, the taxes imposed 
by section 4975 (a) and (b) of the 
Code, by reason of section 4975<c)<i) 
(A) through (E) of the Code shall not 
apply to the sale of Lot No. 469, Sali- 
shan Hills I. Lincoln County. Oreg., 
from the Plan to Dr. Henry E. Storino 
for $23,500. in cash, provided, however, 
that the sale price is not less than the 
fair market value of the property. The 
proposed exemption, if granted, will be 
subject to the express conditions that 
the material facts and representations 
contained in the application are true 
and complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to the exemption. 

Signed at Washington. D.C., this 
31st day of October, 1978. 

Fred J. Ochs. 

Director, Employee Plans 

Divison, Internal Revenue Service. 

(FR Doc. 78-31552 Filed 11 7-78: 8:45 aral 


(4810-22-M1 

Office of the Secretory 
LIGHT BULBS FROM HUNGARY 

Termination of Investigation Based on No 
Likelihood of Injury 

AGENCY: U.S. Treasury Department. 

ACTION: Termination of antidumping 
investigation. 

SUMMARY: This notice is to advise 
the public that an antidumping inves¬ 
tigation involving light bulbs from 
Hungary is being terminated. The in¬ 
vestigation is being terminated as the 
result of a finding by the U.S. Interna¬ 
tional Trade Commission that there is 
“no reasonable indication of injury or 
likelihood of injury” to the domestic 
industry caused by imports of the sub¬ 
ject merchandise from Hungary. 

EFFECTIVE DATE: November 8, 
1978. 

FOR FURTHER INFORMATION 
CONTACT; 

David P. Mueller. U.S. Customs 

Service. Office of Operations. Duty 

Assessment Division, 1301 Constitu¬ 
tion Avenue NW., Washington, D.C. 

20229, 202-566-5492. 

SUPPLEMENTARY INFORMATION: 
On August 7. 1978, an “Antidumping 
Proceeding Notice” was published in 
the Federal. Register with respect to 
light bulbs from Hungary (43 FR 
32293). 

The notice stated that Treasury had 
concluded that there was substantial 
doubt of injury to, or likelihood of 
injury to. an industry in the United 
States by reason of imports of light 
bulbs from Hungary. Accordingly, the 
U.S. International Trade Commission 
was advised of such doubt pursuant to 
section 201<cX2) of the Antidumping 
Act of 1921, as amended (19 U.S.C. 
160(c)(2)) (hereinafter referred to as 
the “Act”). 

The U.S. International Trade Com¬ 
mission has determined, and on Sep¬ 
tember 5. 1978, it advised the Secre¬ 
tary of the Treasury pursuant to sec¬ 
tion 201(c)(2) of the Act (19 U.S.C. 
160(c)(2)). that there is no reasonable 
indication that an industry in the 
United States is being, or is likely to 
be. injured, or is prevented from being 
established, by reason of the importa¬ 
tion of light bulbs, alleged to be sold 
at less than fair value, from Hungary 
into the United States. This determi¬ 
nation was published in the Federal 
Register of September 13. 1978 (43 
FR 40937). 

Accordingly, the antidumping inves¬ 
tigation with respect to light bulbs 
from Hungary is hereby terminated. 
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NOTICES 


as provided for in section 201(c)(2) of 
the Act (19 U.S.C. 160(c)(2)). 

Robert H. Mundheim, 
General Counsel 
of the Treasury . 

October 30, 1978. 

(FR Doc. 78-31517 Filed 11-7-78; 8:45 am] 


[4810-25-M] 

TREATIES AND NEGOTIATIONS WITH FOREIGN 
COUNTRIES 

Announcement of Status 

The Treasury Department today an¬ 
nounced the countries with which it is 
engaged in tax treaty negotiations, 
and invited comments. 

The Treasury Department has a 
general policy of announcing initial 
income tax treaty negotiations with 
particular countries, and giving an op¬ 
portunity for comment. However, ne¬ 
gotiations are sometimes scheduled on 
short notice, making such an an¬ 
nouncement impractical, and often ne¬ 
gotiations extend over a period of sev¬ 
eral years, so that earlier comments no 
longer reflect current problems. In 
order to give better guidance and in 
order to obtain comments from inter¬ 
ested persons, the Treasury Depart¬ 
ment today announced the status of 
treaties and negotiations with the fo- 
lowing countries: 

I. Income Tax Treaties 

Sent to Senate for advice and consent to 
ratification: date transmitted 

Morocco—May 1978. 

The Philippines—December 1976. 

South Korea—September 1976.* 

Negotiations completed but text not yet 
signed; date signature expected 

France (Protocol)—1978. 

Hungary—1978. 

Republic of China—Early 1979. 

Ongoing negotiations; date of next meeting 
(or last discussions ) 

Argentina—February 1979. 

Bangladesh—December 1978. 

Brazil-Late 1978 or early 1979. 

Canada—(September 1978). 

Cyprus—(June 1978). 

Denmark—(September 1978). 

Egypt—November 1978. 

Germany—November 1978. 

Indonesia—(Correspondence, October 

1978). 

Israel—November 1978. 

Italy—(May 1978). 

Jamaica—(May 1978). 

Malta—Spring 1979. 

Nigeria-Not Available.* 


•Approved by Senate Foreign Relations 
Committee in March 1978 but not voted on 
by lull Senate, so must be reconsidered by 
Foreign Relations Committee in next Con¬ 
gress. 

■Nigeria terminated the existing treaty by 
diplomatic notice given in June 1978. The 
termination will be effective for assessment 
years beginning on or after April 1, 1979. 


United Kingdom—(October 1978). 

Negotiations initiated but currently 
inactive: date of last meeting 

Australia—July 1977. 

Botswana—August 1974. 

. India—December 1977. 

Iran—April 1975. 

Kenya—January 1977. 

The Netherlands—December 1972. 

Singapore—April 1977. 

Spain—March 1977. 

Sri Lanka—June 1977. 

Tunisia—September 1975. 

Yugoslavia—February 1976. 

Zambia-May 1974. 

II. Estate Tax Treaties 

Denmark—Negotiations held in Septem¬ 
ber 1978. 

France—Signature expected 1978. 

Germany—Negotiations in advanced state 
but currently Inactive. 

Luxembourg—Negotiations in advanced 
state but currently inactive. 

United Kingdom—Signed October 19. 
1978. 

The Treasury Department would 
welcome amendments to previous com¬ 
ments, or new or supplemental com¬ 
ments concerning negotiations with 
those countries. Comments should be 
sent in writing to H. David Rosenb- 
loom. International Tax Counsel, U.S. 
Treasury Department, Room 3064, 
Washington, D.C. 20220. In addition, 
the Treasury Department always wel¬ 
comes comments with respect to the 
advisability of entering into or revising 
tax treaties with any country. 

Dated: November 3, 1978. 

Donald C. Lubick, 
Assistan t Secreta ry 
for Tax Policy . 

(FR Doc. 78-31516 Filed 11-7-78; 8:45 am] 


[4810-40-M] 

(Supplement to Department Circular, 
Public Debt Series—No. 26-78] 

TREASURY NOTES 
Sartos E—1988 

November 3, 1978. 

The Secretary of the Treasury an¬ 
nounced on November 2, 1978, that 
the interest rate on the notes desig¬ 
nated Series B-1988, described in De¬ 
partment Circular, Public Debt Series, 
No. 26-78, dated October 26, 1978, will 
be &% percent. Interest on the notes 
will be payable at the rate of 8Ys per¬ 
cent per annum. 

Paul H. Taylor, 

Fiscal Assistant Secretary. 

Supplementary Statement 

The announcement set forth above does 
not meet the Department’s criteria for sig¬ 
nificant regulations and. accordingly, may 
be published without compliance with the 


Departmental procedures applicable to such 
regulations. 

(FR Doc. 78-31537 Filed 11-7-78; 8:45 am] 


[8320-01-M] 

VETERANS ADMINISTRATION 

STATION COMMITTEE ON EOUCATIONAl 
ALLOWANCES 

■ 

Matting 

Notice is hereby given pursuant to 
Section V, Review Procedure and 
Hearing Rules, Station Committee on 
Educational Allowances that on 
Monday, December 4, 1978, at 1 p.m., 
the Des Moines Regional Office Sta¬ 
tion Committee on Educational 
Allowances shall at Room 1025, Feder¬ 
al Building, 210 Walnut Street, Des 
Moines, Iowa 50309, conduct a hearing 
to determine w T hether Veterans Ad¬ 
ministration benefits to all eligible 
persons enrolled in Des Moines Flying 
Service, Des Moines Municipal Air¬ 
port, Des Moines, Iow r a 50321, should 
be discontinued, as provided in 38 CFR 
21.4134, because a requirement of law 
is not being met or a provision of the 
law has been violated. All interested 
persons shall be permitted to attend, 
appear before, or file statements with 
the committee at that time and place. 

Dated: November 1, 1978. 

Robert L. Winters, 

Director . 

(FR Doc. 78-31580 Filed 11-7-78; 8:45 am] 


[7035-01-M] 

INTERSTATE COMMERCE 
COMMISSION 

AGRICULTURAL COOPERATIVE 

Notica to the Commission of Infant To Perform 
Intarstata Transportation for Certain Non- 
members 

November 3, 1978. 

The following Notices were filed in 
accordance with section 208(b)(5) of 
the Interstate Commerce Act provided 
for under 49 CFR 1047.23. These rules 
provide that agricultural cooperatives 
intending to perform nonmember, 
non-exempt, interstate transportation 
must file the Notice, Form BOp 102. 
with the Commission within 30 days of 
its annual meetings each year. Any 
subsequent change concerning offi¬ 
cers, directors, and location of trans¬ 
portation records shall require the 
filing of a supplemental Notice within 
30 days of such change. The name and 
address of the agricultural coopera¬ 
tive, the location of the records, and 
the name and address of the person to 
whom inquiries and correspondence 
should be addressed, are published 
here for interested persons. Submis- 
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sion of information that could have 
bearing upon the propriety of a filing 
should be directed to the Commis¬ 
sion's Bureau of Investigations and 
Enforcement, Washington, D.C. 20423. 
The Notices are in a central file, and 
can be examined at the Office of the 
Secretary. Interstate Commerce Com¬ 
mission, Washington. D.C. 

Sutherland Farmers Cooperative Co.. Box 
100. Sutherland, Iowa 51053. Gary Mas¬ 
ters. Box 100, Sutherland. Iowa 51058. 

H. G. Homme, Jr.. 
Acting Secretary. 
tFR Doc. 78-31592 Filed 11-7-78; 8:45 am] 


[ 1505-01-M] 

(Notice No. 1321 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

Correction 

In FR Doc. 78-28150 appearing at 
page 40411 in the issue for Friday, Oc¬ 
tober 6. 1978. in the middle column of 
page 46415. in the eleventh line of MC 
145183TA. the abbreviation “MI" 
should have read 


f 1505-01-MI 

fNotice No. 183] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

Correction 

In FR Doc. 78-28151 appearing at 
page 46408 in the issue for Friday. Oc¬ 
tober 6. 1978, in the middle column of 
page 46410 “MC 14405 (Sub-49TA)“ 
should have read “MC 134405 (Sub- 
49TA)*\ 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L. 94-409), 5 U.S.C. 
552b(e){3). 


CONTENTS 

Items 


Civil Aeronautics Board. 1. 2 

Equal Employment 

Opportunity Commission. 3 

Federal Communications 

Commission. 4-6 

Federal Reserve System. 7, 8 

Federal Trade Commission. 9 

National Transportation Safety 

Board. 10 

Nuclear Regulatory 

Commission. 11 

Securities and Exchange 

Commission. 12 

The Renegotiation Board. 13 


[6320-01-M] 

1 

CIVIL AERONAUTICS BOARD. 

[M-175 Amdl 4; Nov. 2. 1978] 

Notice of Addition of Item to the 
November 2, 1978 Meeting Agenda 

TIME AND DATE: 10 a.m., November 
2. 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW.. Washington, D.C. 20428. 

SUBJECT: 2a. Amendment of rules 
applicable to unused authority pro¬ 
ceedings (memo No. 8247-A. OGC. 
BPDA, BAS). 

STATUS: Open. 

PERSON TO CONTACT: Phyllis T. 
Kaylor, the Secretary. 202-673-5068. 

SUPPLEMENTARY INFORMATION: 
The unused authority provisions of 
the Airline Deregulation Act of 1978 
requires the Board to issue certificates 
to certain applicants next week. These 
certificates cannot be issued until the 
Board has obtained clearance from the 
General Accounting Office of the ap¬ 
plication requirements included in 
Subpart R of Part 302 of the Board’s 
Rules of Practice. (Subpart R was 
adopted in PR-180. Oct. 18. 1978.) The 
GAO will not approve those require¬ 
ments unless they have been amended 
as set forth in this item. Accordingly, 
the following Members voted that 
agency business require the addition 
of 2a to the November 2, 1978, meeting 
and that no earlier announcement of 
this addition was possible: 

Chairman Marvin S. Cohen. 

Member Richard J. O'Melia. 

Member Elizabeth E. Bailey. 


Member Gloria Schaffer. 

[S-2253-78 Filed 11-6-78; 10:34 am) 


[6320-01-M] 

2 

CIVIL AERONAUTICS BOARD. 
IM-176; Nov. 2. 19781 

TIME AND DATE: 10 a.m., November 
9, 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 

SUBJECT: 

1. Ratification of items adopted by nota¬ 
tion. 

2. Docket 21670. Frontier Airlines Subsidy 
Mail Rates (Instructions to Staff). 

3. Docket 20051, Proposed waiver of ex 
parte rule to allow staff discussions with 
FAA and DOT on the application of Airline 
Scheduling Committees (Memo No. 8268. 
OGC). 

4. Proposed waiver of ex parte rule to 
allow staff discussions with FAA and DOT 
on the Boards prospective scheduling of 
route cases (Memo No. 8269. OGC). 

5. Docket 33635, Western’s and Southern's 
requests to designate the hyphenated points 
in Miami and Fort Lauderdale as cotermin¬ 
als. (BPDA). 

6. Docket 31977. Application of Interna¬ 
tional Developers. Inc. (Japan) d.b.a. Toyo 
World Enterprises of California, Inc. for in¬ 
direct foreign air carrier permit (BIA). 

7. Final rules amending Part 384 State¬ 
ment of Organization Delegation of Authori¬ 
ty and Availability of Records and Informa¬ 
tion and Part 385 Delegations and Review 
of Action Under Delegation; Nonhearing 
Matters. (Memo No. 8266. OGC. BAS. BCP. 
OMD). 

STATUS: Open. 

PERSON TO CONTACT: Phyllis T. 
Kaylor, the Secretary, 202-673-5068. 

[S-2254-78 Filed 11-6-78; 10:34 am] 


[6570-06-M] 

3 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

AGENCY HOLDING THE MEET¬ 
ING: Equal Employment Opportunity 
Commission. 

TIME AND DATE: 1:30 p.m. (eastern 
time), Thursday, November 9. 1978. 

PLACE: Commission Conference 

Room. No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 


2401 E Street NW.. Washington, D.C. 
20506, 

STATUS: Part will be open to the 
public and part will be closed to the 
public. 

MATTERS TO BE CONSIDERED: 
Open to the public: 

1. Proposed procedures for the Office of 
Interagency Coordination. 

2. Proposed designation of the Tennessee 
Commission for Human Development as a 
706 Agency. 

3. Freedom of Information Act Appeal No. 
78-8-FOIA-209, concerning a request by the 
respondent in a Commissioner's charge for 
information which served as the basis for. 
or is otherwise related to, that charge. 

4. Report on Commission Operations by 
the Executive Director. 

Closed to the public: 

Litigation Authorization; General Counsel 
Recommendations: Matters closed to the 
public under the Commission's regulations 
at 29 CPR 1612.13. 

A majority of the entire membership 
of the Commission determined by re¬ 
corded vote that the business of the 
Commission required that this meet¬ 
ing be held and that no earlier an¬ 
nouncement was possible. 

In favor of change: Eleanor Holmes 
Norton, Chairman, Daniel E. Leach. 
Vice Chairman, J. Clay Smith, Jr. 
Commissioner. 

Note.— Any matter not discussed or con¬ 
cluded may be carried over to a later meet¬ 
ing. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson, Executive Officer. 
Executive Secretariat, at 202-634- 
6748. 

This notice is issued November 3. 
1978. 

[S-2257-78 Filed 11-6-78; 10:34 am] 


[6712-01-M] 

4 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 9:30 a.m., Thurs¬ 
day, November 2, 1978. 

PLACE: Room 856, 1919 M Street, 
NW., Washington. D.C. 

STATUS: Open Commission meeting. 

CHANGES IN THE MEETING: Addi¬ 
tional item considered. 
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Agenda, Item No., and Subject 

Complaints and Compliance—3—Applica¬ 
tion for review of Bureau decision regarding 
Section 315 complaint by John J. Marino 
against WCVB-TV. Boston. Massachusetts. 

The prompt and orderly conduct of 
Commission business did not permit 
announcement prior to the meeting. 

Additional information concerning 
this meeting may be obtained from 
the FCC Public Information Office, 
telephone 202-632-7260. 

Issued: November 3. 1978. 

[S-2258-78 Piled 11-6-78; 10:34 am] 


[6712-01-M] 

5 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 9:30 a.m.. Thurs¬ 
day. November 9. 1978. 

PLACE: Room 856. 1919 M Street, 
NW., Washington, D.C. 

STATUS: Special open Commission 
meeting. 

MATTERS TO BE CONSIDERED: 

Agenda , Item No., and Subject 

Renewal—1—Petitions to deny by the New 
Jersey Coalition for Fair Broadcasting, the 
Congress of Afrikan People, the Legislature 
of the State of New Jersey, and an informal 
objection by John Cervase against the appli¬ 
cation for renewal of license for television 
station WNET. Newark. N.J. 

2—Petitions to deny by the New f Jersey 
Coalition for Pair Broadcasting, the Legisla¬ 
ture of the State of New Jersey. The Office 
of the Public Advocate of the State of New 
Jersey, and the Governor of the State of 
New Jersey against the applications for re¬ 
newal of license of television stations 
WABC-TV. WCBS-TV, WNBC-TV. 
WNEW-TV. WOR-TV, WPIX-TV (all li¬ 
censed to New York. N.Y.) and WCAU-TV. 
WPHL-TV and KYW-TV (all Philadelphia. 
Pa.). 

This meeting may be continued the 
following work day to allow the Com¬ 
mission to complete appropriate 
action. 

Additional information concerning 
this meeting may be obtained from 
the FCC Public Information Office, 
telephone 202-632-7260. 

Issued: November 2, 1978. 

CS-2259-78 Piled 11-6-78; 10:34 am] 


16712—01 —M] 

6 

FEDERAL COMMUNICATION COM¬ 
MISSION. 

TIME AND DATE: 9:30 a.m., Thurs¬ 
day. November 9. 1978. 


SUNSHINE ACT MEETINGS 

PLACE: Room 856. 1919 M Street. 
NW.. Washington, D.C. 

STATUS: Special open Commission 
meeting. 

CHANGES IN THE MEETING: Addi¬ 
tional item to be considered. 

Agenda, Item No., and Subject 

Television-1-Application of WNJU-TV 
Broadcasting Corporation for authority to 
operate subscription television on station 
WNJU-TV. Channel 47. Linden. N.J. 

Additional information concerning 
this meeting may be obtained from 
the FCC Public Information Office, 
telephone 202-632-7260. 

Issued: November 3. 1978. 

CS-2260-78 Filed 11-6-78; 10:34 am] 


[6210-01-M] 

7 

Board of Governors 

FEDERAL RESERVE SYSTEM. 
TIME AND DATE: 10 a.m., Monday, 
November 13, 1978. The closed portion 
of the meeting will commence at the 
conclusion of the open discussion. 

PLACE: 20th Street and Constitution 
Avenue, NW.. Washington. D.C. 20551. 

STATUS: Part of the meeting will be 
open; part will be closed. 

MATTERS TO BE CONSIDERED: 
Open portion: 

1. Information on pricing of Federal Re¬ 
serve services to be submitted to the Con¬ 
gress for consideration in connection with 
pending legislation dealing with fair compe¬ 
tition among financial institutions and 
soundness of the commercial banking 
system. (This item was previously an¬ 
nounced for the closed meeting on Monday. 
November 6. 1978.) 

2. Any agenda items carried forward from 
a previously announced meeting. 

NOTE: This meeting will be recorded 
for the benefit of those unable to 
attend. Cassetts will be available for 
listening in the Board’s Freedom of In¬ 
formation Office, and copies may be 
ordered for $5 per cassette by calling 
202-452-3684 or by writing to: 

Freedom of Information Office 
Board of Governors of the Federal 
Reserve System Washington, D.C. 
20551. 

Closed portion: 

1. Federal Reserve Bank and Branch di¬ 
rector appointments. 

2. Personnel actions (appointment, promo¬ 
tions. assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

3. Any agenda Items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 


52091 

Mr. Joseph R. Coyne. Assistant to 
the Board, 202-452-3204. 

Dated: November 3, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 
[S-2255 Filed 11-6-78; 10:34 am] 


[6210-01-M] 

8 

FEDERAL RESERVE SYSTEM. 

Board of Governors 

FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 50799. October 31. 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 11 
a.m., Monday. November 6. 1978. 

CHANGES IN THE MEETING: One 
of the items announced for inclusion 
at this meeting was consideration of 
any agenda items carried forward 
from a previous meeting; the following 
such closed item was added: 

Federal Reserve Bank and Branch 
director appointments. (This matter 
was originally announced for the 
meeting of October 27. 1978). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board. 202-452-3204. 

Dated: November 6. 1978. 

Theodore E. Allison, 
Secretary of the Board. 

CS-2265-78 Filed 11-6-78; 3:51 pm) 


[6750-01-M] 

9 

FEDERAL TRADE COMMISSION 

FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR. October 27, 1978. page No. 
50283. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 2 
p.m., Tuesday, November 7, 1978. 

CHANGES IN THE AGENDA: The 
Federal Trade Commission has added 
an item to its previously announced 
open meeting of November 7. 1978: 

2. Consideration of Interim Amend¬ 
ments to Fuel Economy Guide, 16 
CFR Part 259. 

[S-2262-78 Filed 11-6-78; 10:58 am] 
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[4910-58-M] 

10 

NATIONAL TRANSPORTATION 
SAFETY BOARD. 

TIME AND DATE: 9 a.m., Thursday. 
November 9. 1978 [NM-78-38L 

PLACE: NTSB Board Room, National 
Transportation Safety Board, 800 In¬ 
dependence Avenue SW.. Washington. 
D.C. 20594. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: A 
majority of the Board has determined 
by recorded vote that the business of 
the Board requires that the following 
items be discussed on this date and 
that no earlier announcement was pos¬ 
sible: 

1. Railraod Accident Report— Derailment 
of Atlantic & St. Andrews Bay Railway Co. 
freight train, Youngstown. Fla., February 
26. 1978. 

2. Aircraft Accident Report— National Air¬ 
lines, Inc.. Boeing 727, N4744, Pensacola. 
Fla.. May 8. 1978. 

3. Highway Accident Report— Osterkamp 
Trucking. Inc., truck/full trailer and Dodge 
Van collision, Scipio, Utah. August 26. 1978. 

4. Discussion of party status of Aviation 
Consumer Action project in the hearing into 
the Pacific Southwest Airlines Boeing 727/ 
Cessna 172 midair collision over San Diego. 
Calif.. September 25. 1978. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Sharon Flemming. 202-472-6022. 
[S-2264-78 Filed 11-6-78; 2:50 pm] 


[ 7590-01-M] 

11 

NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: Week of November 
6. 1978 (Revised). 

PLACE: Commissioners’ Conference 
Room. 1717 H St. NW.. Washington, 
DC. 

STATUS: Open and closed. 

MATTERS TO BE CONSIDERED: 

Monday. November 6. 1:30 p.m. 

1. Discussion of Licensing Bill (approxi¬ 
mately 1 hour) (public meeting) (time 
changed). 

2. Discussion of EDO Testimony of July 
and August 1977 (approximately 1 hour) 
(closed—exemption 6) (additional item). 


SUNSHINE ACT MEETINGS 

Discussion of Personnel Matter (approxi¬ 
mately 1 hour) (closed—exemption 6) (addi¬ 
tional item). 

Tuesday. November 7. 9:30 a.m. 

Discussion and Vote on Classification of 
Sensitive Safeguards Information (approxi¬ 
mately ‘/5i hour) (closed—exemption 1) (addi¬ 
tional item). 

2. Briefing on Report of the Interagency 
Review Group on Waste Management (ap¬ 
proximately lVfe hours) (public meeting) 
(time changed). 

Wednesday, November 8, 9 a. m. 

1. Discussion of Proposed NRC Statement 
in Response to the Risk Assessment Review 
Group Report (approximately 1 hour) 
(public meeting) (rescheduled from Novem¬ 
ber 6—tentative). 

OR 

2. Discussion of Reducing Procedural Cost 
Burdens (approximately 1 hour) (public 
meeting) (rescheduled from November 6— 
tentative). 

10 a.m. (approximately) 

3. Discussion of Export-Import Licensing 
Review Procedures/General Administrative 
Meeting (approximately 1 hour) (public 
meeting) (as announced). 

ADDITIONAL INFORMATION: 

By a vote of 4-0 (Commissioner Gi- 
linsky not participating) on November 
2. the Commission determined pursu¬ 
ant to 5 U.S.C. 552b(e)(l) and 
§ 9.107(a) of the Commission’s Rules 
that Commission Business requires 
that the above items “EDO Testimo¬ 
ny”, “Personnel Matter” and “Classifi¬ 
cation of Sensitive Safeguards Infor¬ 
mation” be held on less than 1 week’s 
notice to the public. The Commission 
also voted on November 1 to add to 
the Affirmative Session scheduled on 
November 1, an item “Approval of Em¬ 
ployment of J. Cummings”, with less 
than 1 week’s notice. Prompt schedul¬ 
ing of these matters is required. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee. 202-634-1410. 

November 2. 1978. 

Walter Magee, 
Office of the Secreta ry . 

• fS-2263-78 Filed 11-6-78; 10:34 am] 


[8010-01-M] 

12 

SECURITIES AND EXCHANGE 
COMMISSION. 


FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 50540, October 30, 1978. 

STATUS: Closed meeting. 

PLACE: Room 825, 500 North Capitol 
Street, Washington. D.C. 

DATE PREVIOUSLY ANNOUNCED: 
Wednesday, November 1, 1978. 

CHANGES IN THE MEETING: Addi¬ 
tional item to be considered. 

The following additional item will be 
considered at the closed meeting on 
Wednesday, November 1, 1978: 

Access to investigative files by Federal. 
State or Self-Regulatory Authorities. 

Chairman Williams and Commis¬ 
sioners Evans, Pollack and Karmel de¬ 
termined that Commission business re¬ 
quired the above change and that no 
earlier notice thereof was possible. 

October 31, 1978. 

(S-2256-78 Filed 11-6-78: 10:34 am] 


[7910-01-M] 

13 

THE RENEGOTIATION BOARD. 

AGENCY HOLDING. THE MEET 
ING: The Renegotiation Board. 

FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT. 
43 FR 51751, November 6. 1978. 

PREVIOUSLY ANNOUNCED DATE 
AND TIME OF MEETING: Tuesday. 
November 7, 1978: 10:00 a.m. 

CHANGE IN MEETING: Matter 10 is 
added to the previously announced 
agenda. 

MATTER TO BE CONSIDERED: 

10. Recommended Clearances Without As¬ 
signment (List No. 1925) 

A. U.S. Oil and Refining Co., fiscal years 
ended December 31. 1974 and 1975. 

A-l Time Oil Co., fiscal years ended De 
cember 31. 1974 and 1975. 

STATUS: Matter 10 is open to public 
observation. 

CONTACT PERSON FOR MORE IN 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington. D.C. 20446. 
202-254-8277. 

Dated: November 3, 1978. 

Goodwin Chase, 
Chairman. 

[S-2261-78 Filed 11-6-78; 10:34 am] 
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PROPOSED RULES 


[3128-01-M] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 
[10CFR Part 211] 

[Docket No. ERA-R-78-13] 

AMENDMENTS TO INCLUDE NONREFINING USE 
OF PRICE-CONTROLLED CRUDE OIL WITHIN 
THE ENTITLEMENTS PROGRAM 

Proposed Rulemaking; Public Hearing 

AGENCY: Economic Regulatory Ad¬ 
ministration. Department of Energy. 

ACTION: Notice of proposed rulemak¬ 
ing and public hearing. 

SUMMARY: The Economic Regula¬ 
tory Administration (ERA) of the De¬ 
partment of Energy (DOE) is propos¬ 
ing to expand the coverage of its do¬ 
mestic crude oil allocation (or entitle¬ 
ments) program to provide for entitle¬ 
ment obligations or payments for the 
nonrefining uses of price-controlled 
domestic crude oil. The entitlements 
program as currently structured re¬ 
quires only refiners to account for the 
competitive advantages deriving from 
access to price-controlled crude oil. 
Under this proposal, a reseller of 
crude oil (including refiners that resell 
crude oil rather than process it) would 
incur an entitlement obligation with 
respect to the volumes of lower tier 
and upper tier crude oil sold as a 
boiler fuel, a bunker fuel, or for other 
nonrefining uses, on the same basis as 
would a refiner that processed that 
crude oil. The proposal would not 
apply to crude oil used for production 
purposes. By including the nonrefin¬ 
ing uses of price-controlled crude oil 
within the entitlements program, this 
proposal is intended to insure that 
firms using price-controlled crude oil 
as fuel, or for any other end use, do 
not receive a disproportionate share of 
the benefits of the domestic crude oil 
price control program. 

DATES: Comments by January 5. 
1979, 4:30 p.m. Requests to speak by 
November 29. 1978, 4:30 p.m. Hearing 
date, New Orleans hearing: December 
14, 1978. 9:30 a.m. 

ADDRESSES: All comments to: Public 
Hearing Management, ERA docket No. 
ERA-R-78-13, Department of Energy, 
Room 2313, 2000 M Street NW.. Wash¬ 
ington, D.C. 20461. Requests to speak: 
Department of Energy, attention: 
Gary Andrews, 2626 West Mockingbird 
Lane. P.O. Box 35228, Dallas. Tex. 
75235. 

Hearing location: 5th Circuit, Court 
of Appeals, Room 105, 600 Camp 
Street. New Orleans, La. 70130. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Gillette (Office of Public 


Hearing Management), Economic 
Regulatory Administration, 2000 M 
Street NW., Room 2214B. Washing¬ 
ton. D.C. 20461, 202-254-5201. 

William L. Webb (Office of Public 
Information), Room B110, 2000 M 
Street NW., Washington, D.C. 20461, 
202-634-2170. 

Douglas Mclver (Entitlements Pro¬ 
gram Office). Economic Regulatory 
Administration, 2000 M Street NW., 
Room 61281, Washington, D.C. 
20461, 202-254-8660. 

Robert J. Kane (Regulations and 
Emergency Planning). Economic 
Regulatory Administration, 2000 M 
Street NW., Room 2304, Washing¬ 
ton. D.C. 20461. 202-245-7200. 

Fred A. Wolgel (Office of General 
Counsel), Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 7134, Washington, D.C. 20461. 
202-566-2454. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Discussion of comments. 

III. Proposed amendments. 

IV. Additional comments requested. 

V. Relationship to other rulemakings. 

VI. Comment procedures. 

I. Background 

On April 17, 1978, we issued an ad¬ 
vance notice of proposed rulemaking 
and notice of inquiry (43 FR 16987; 
Apr. 21, 1978), requesting public com¬ 
ment on our tentative conclusion that 
the nonrefining uses of lower tier 
crude oil should be brought within the 
coverage of the entitlements program. 
Our stated premise was that the pur¬ 
pose of the entitlements program is to 
spread equitably the benefits of price- 
controlled domestic crude oil among 
all sectors of the petroleum industry 
and among all users, as called for by 
section 4(b)(l)(F> of the Emergency 
Petroleum Allocation Act of 1973, as 
amended, Pub. L. 93-159 (EPAA). The 
April 17 notice stated: 

To the extent that any firm obtains and 
consumes price-controlled lower tier crude 
oil without incurring an entitlement obliga¬ 
tion, it is obtaining crude oil at a price far 
below the average price that refiners must 
pay. and consequently far below the average 
prices that other consumers must pay for 
petroleum products (43 FR 16987). 

Accordingly, we tentatively concluded 
that the nonrefining uses of lower tier 
crude oil should be included in the en¬ 
titlements program. In .that way, firms 
which consume lower tier crude oil 
would obtain such crude oil on the 
same basis as if they had used a petro¬ 
leum product refined from crude oil 
processed by a domestic refiner in its 
refinery. 

The April 17 notice set forth tenta¬ 
tive views as to how this objective 
might be accomplished, and specifical¬ 
ly requested comments both on the 


general proposition and on the specific 
manner in which the entitlements pro¬ 
gram would be made applicable to var¬ 
ious nonrefining uses. The April 17 
notice tentatively proposed that all 
nonrefining uses of lower tier crude oil 
by producers be included in the enti¬ 
tlements program, but solicited com¬ 
ments on whether we should exempt 
crude oil used by crude oil producers 
for the purpose of increasing produc¬ 
tion, such as by burning crude oil to 
generate steam for a steam flood en¬ 
hanced recovery project. 

II. Discussion of Comments 

In response to our April 17 notice, 
we received 55 written comments, 
public hearings were held in San Fran¬ 
cisco, Calif, on May 15. 1978, at which 
16 persons testified, and in Washing¬ 
ton, D.C. on May 17, 1978, at which 8 
persons testified. The commenters in¬ 
cluded major, large independent, and 
small refiners, independent producers, 
crude oil resellers, electric utilities, 
State and local governments, and 
trade and industry associations. 

The majority of the comments that 
addressed our principal proposal 
agreed that the nonrefining uses of 
lower tier crude oil should be included 
in the entitlements program. The 
overwhelming majority of refiners 
commenting endorsed our proposal. 
Several refiners stated that the sale of 
lower tier crude oil in direct competi¬ 
tion with refined residual fuel oil was 
influential in the deterioration of the 
west coast residual fuel oil market. 
Other comments claimed that the 
direct burning of crude oil, except for 
the very heavy crude oils, results in 
the loss of the lighter component 
products that would be extracted in 
the refining process. 

Most of the comments that opposed 
the proposal emphasized their opposi¬ 
tion to the inclusion of lease fuel in 
the proposal. A few comments suggest¬ 
ed exempting crude oil sold to utilities 
as boiler fuel, and several commenters 
opposed DOE’S proposal on the 
grounds that it would further burden 
and complicate the entitlements pro¬ 
gram. 

The overwhelmingly majority of all 
comments received on the issue op¬ 
posed the inclusion of crude oil con¬ 
sumed as lease fuel within the entitle¬ 
ments program. Substantial evidence 
was presented, notably by California 
producers, that such a proposal would 
threaten the economic viability of 
many steam injection or tertiary re¬ 
covery projects, and would cause much 
of such crude oil production to be shut 
in. Additionally, several commenters 
disclaimed knowledge of a producing 
field market for residual fuel oil. and 
contended that producers historically 
have consumed crude oil as a fuel in 
their enhanced recovery projects. 
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We have carefully considered the 
written comments received and the 
testimony given at the public hear¬ 
ings. On July 14, 1978, we issued a 
notice of intent to issue a proposed ru¬ 
lemaking (43 FR 31157, July 20. 1978) 
in which we stated our intention to go 
forward with a proposal to amend the 
regulations to include nonrefining uses 
of lower tier and upper tier crude oil 
within the entitlements program. In 
the July 14 notice we further stated 
our tentative determination to exempt 
the use of crude oil consumed on a 
lease for production purposes. The 
regulations that we propose today 
adopt this approach, with the clarifi¬ 
cation that all crude oil consumed on a 
property for production purposes will 
be exempt, regardless where that 
crude oil is produced. 

The majority of the comments ad¬ 
dressing the issue stated that the non¬ 
refining uses of upper tier crude oil, as 
well as lower tier crude oil, should also 
be included in any final rule that is 
adopted. Currently the average acqui¬ 
sition cost of upper tier crude oil is co¬ 
incidentally nearly equal to the post¬ 
entitlements average acquisition cost 
of crude oil to domestic refiners. Thus, 
there currently would appear to be 
little or no economic incentive to con¬ 
sume upper tier crude oil in preference 
to a refined petroleum product. How¬ 
ever. several commenters pointed out 
that it is conceivable that the price of 
upper tier crude oil may vary substan¬ 
tially in the future from the weighted 
average acquisition cost of crude oil 
for domestic refiners, and thus a con¬ 
sistent approach would require its in¬ 
clusion in the entitlements program. 
In light of the comments received and 
our analysis of the issue, the July 14 
notice stated our tentative determina¬ 
tion to include the nonrefining uses of 
upper tier crude oil in the proposed 
regulations. It is our belief that the in¬ 
clusion in the entitlements program of 
the nonrefining uses of all price-con- 
trolled domestic crude oil is appropri¬ 
ate to achieve the equitable distribu¬ 
tion of the economic benefits of price- 
controlled domestic crude oil. 

III. Proposed Amendments 

We are proposing in this notice sev¬ 
eral amendments designed to include 
the nonrefining uses of price-con- 
trolled domestic crude oil in the enti¬ 
tlements program, so that the cost of 
crude oil used for nonrefining pur¬ 
poses would be equalized in the same 
manner as is currently done for do¬ 
mestic refiners. We specifically re¬ 
quest comments on whether the regu¬ 
lations proposed would accomplish 
this objective. 

Our April 17 notice proposed gener¬ 
ally that the seller of crude oil for a 
nonrefining use should incur the enti¬ 
tlement obligation, rather than the 


end-user. The majority of commenters 
on this issue disagreed with this ap¬ 
proach, asserting that the seller often 
does not know the ultimate disposition 
of the crude oil which is sold. Notwith¬ 
standing these comments, information 
available to us indicates that in many 
instances crude oil has been sold as re¬ 
sidual fuel oil to utilities and other 
firms, either in a blend with residual 
fuel oil, or in undiluted form. Because 
some heavy crude oil is indistinguish¬ 
able from residual fuel oil, where the 
seller fails to properly certify the 
crude oil as required by 10 CFR 
§ 212.131(b) (1) and (3), the purchaser 
may not know whether it has pur¬ 
chased crude oil. Accordingly, we have 
tentatively concluded that the best 
method of including the nonrefining 
uses of price-controlled domestic crude 
oil in the entitlements program would 
be for the seller of such crude oil to 
incur the entitlements burden and re¬ 
ceive the corresponding entitlement is¬ 
suances. This method would eliminate 
the problem of end users not realizing 
that they are purchasing unrefined 
crude oil, and would also likely result 
in having to add fewer new firms to 
the list of those participating in the 
entitlements program. 

To facilitate the operation of these 
proposed amendments, we propose to 
prepare a list of qualified crude oil 
buyers. Firms appearing on the 
“Crude Oil Buyers List” would initial¬ 
ly be refiners or domestic oil first pur¬ 
chasers (that is. those firms filing 
form P-124, the first purchaser 
report 1 ). Any firm that sold price-con- 
trolled domestic crude oil to a firm on 
the crude oil buyers list would not 
incur an entitlements obligation, since 
such a sale would be presumed to be 
for eventual refinery use. If a firm on 
the crude oil buyers list purchased 
price-controlled crude oil and subse¬ 
quently sold it or consumed it for a 
nonrefining use, such firm would be 
required to report it as a crude oil re¬ 
ceipt, and would incur the related enti¬ 
tlement purchase obligation. If a firm 
sold price-controlled crude oil to a 
firm that was not on the crude oil 
buyers list, it would be presumed to be 
a sale for a nonrefining use, and the 
seller would incur the corresponding 
entitlement obligation. In the event 
that a firm that was not on the crude 
oil buyers list purchased price-con- 
trolled crude oil for resale to a refin¬ 
ery. such firm could furnish the seller 
with a letter or other written docu¬ 
ment certifying that the crude oil is 
for refinery use, and the seller would 
therefore not have to report the oil as 
a crude oil receipt under 5211.62. 2 If 


‘ Attached to this notice as an appendix is 
a list of all refiners and first purchasers of 
comestic crude oil, obtained from DOE form 
P-124. We request specific comments on the 
appropriateness of utilizing the form P-124 
to establish a qualified crude oil buyers list. 

*In a subsequent audit, the seller would 

have to present the written certification by 


the purchaser who furnished the certi¬ 
fication letter subsequently decided to 
sell the crude oil for a nonrefining use 
(or, alternatively, to sell it to a reseller 
who is not on the crude oil buyers 
list), the purchaser would have to 
report the oil as a crude oil receipt for 
purposes of the entitlements program. 
We request comments on this ap¬ 
proach, and solicit specific comments 
on improving these procedures, or al¬ 
ternative proposals for accomplishing 
our regulatory objective. 

Where a firm on the crude oil buyers 
list or a firm that is a refiner itself 
consumes the crude oil in a nonrefin¬ 
ing use, it would be required under the 
proposed rule to report the oil as a 
crude oil receipt. For purposes of the 
proposed rule, nonrefining uses will in¬ 
clude the blending of crude oil with 
other oil so that the crude oil loses its 
identity. In this case, the crude oil so 
blended would be reported by the 
blender as a crude oil receipt, even if 
the blended oil is subsequently sold to 
a firm on the crude oil buyers list. 

As noted above, crude oil consumed 
by producers for production purposes 
is excepted from the operation of the 
proposed rule. Thus, the sale of crude 
oil to a producer for production pur¬ 
poses would not subject the seller to 
an entitlements obligation. However, 
since many producers would not be on 
the crude oil buyers list, a firm that 
sells crude oil to a producer for pro¬ 
duction purposes would have to obtain 
and maintain in its files a written cer¬ 
tification to the effect that the oil will 
be used for production purposes in 
order to avoid the presumption that 
the sale was for a nonexempted nonre¬ 
fining use. 

In some cases a producer of crude oil 
may sell directly to a firm that con¬ 
sumes it in a nonrefining use. In this 
case, the entitlements burden will be 
imposed on the end-user, rather than 
the producer. The producer will, how¬ 
ever, have the obligation to certify the 
crude oil to the user pursuant to 10 
CFR § 212.131(b) (1) and (3). 

The following table illustrates the 
effect of the proposed regulations on 
buyers and sellers of price-controlled 
domestic crude oil, as to which party, 
if any, is deemed to have crude oil re¬ 
ceipts for the volumes sold: 


Seller Purchaser Crude oil 

receipt 


Reseller A_ Reseller B. None.* * 

Do .. Refiner.. Refiner. 

Do .. Producer... None.** 

Do —-__ End-user...Reseller A. 

Refiner A... Refiner B_....._Refiner B. 

Do........ Reseller........ None.*** 

Do. . Producer....... None.** 


the purchaser in order to overcome the pre¬ 
sumption that the sale to a firm not on the 
crude oil buyers list was for a nonrefining 
purpose. 
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Seller 

Purchaser 

Crude oil 
receipt 

Do-..— 

. End-user.. 

... Refiner A. 

Producer A ........ 

..... Reseller................ 

... None.*** 

Do. 

..... Refiner.............^., 

... Refiner. 

Do... 

__ Producer B. . 

... None.** 

no 

_ End-user. 

... End-user. 



•Assuming both firms are qualified crude oil 
buyers, and unless reseller A blends the crude oil 
with another product, in which case reseller A 
would incur a crude oil receipt for the volume of 
crude oil blended and sold. 

••Assuming that the producer certifies that the 
crude oil will be used for production purposes. 

•••Assuming that the reseller Is on the crude oil 
buyers list, or certifies to the seller that the pur¬ 
chase is for refinery use. 

On June 15. 1978, we issued a final 
rule that substantially reduced the en¬ 
titlement obligations for all California 
lower tier and upper tier crude oil in¬ 
cluded in a refiner’s crude oil receipts 
(43 FR 26540, June 20, 1978). The pur¬ 
pose of the June 15 rulemaking was to 
shore up a depressed crude oil market 
and to prevent such crude oil produc¬ 
tion from becoming uneconomical. Ac¬ 
cordingly, the regulations proposed 
today would amend § 211.67(a)(4) to 
provide that the same reductions in 
entitlement obligations applicable to a 
refiner’s crude oil receipts with respect 
to California lower tier and upper 
crude oil receipts would also be appli¬ 
cable to firms which incur such crude 
oil receipts as a result of the rules 
which we have proposed today. 

A. Effect of Proposal on Resellers 

The proposed regulations would 
amend the definition of “crude oil re¬ 
ceipts” found in §211.62 to provide 
that any firm other than a refiner 
would be deemed to have a crude oil 
receipt (and a corresponding require¬ 
ment to make an entitlement pay¬ 
ment) for the volumes of lower tier 
and upper tier crude oil sold to a firm 
for a use other than refining. For ex¬ 
ample, if a reseller were to sell lower 
tier crude oil for industrial boiler fuel 
use, that reseller would incur an enti¬ 
tlement obligation for those volumes 
sold. Sales of price-controlled crude oil 
by a reseller to a refiner which con¬ 
sumed it for refinery fuel would not be 
deemed a crude oil receipt by the firm 
selling the crude oil, since such crude 
oil would be included in that refiner’s 
crude oil receipts. 

In order to provide that firms which 
consume price-controlled domestic 
crude oil for nonrefining uses obtain 
such crude oil subject to the cost¬ 
equalizing effect of the entitlements 
program, proposed § 211.67(m)(2)(ii) 
would permit crude oil resellers to 
pass through the cost of entitlements 
to such users, pursuant to an adjust¬ 
ment in the sale price in a month sub¬ 
sequent to a sale of crude oil. For ex¬ 
ample, assume reseller A sold 100 bar¬ 
rels of lower tier crude oil to firm B 
for a nonrefining use in February at 


$5.70 a barrel. In April, reseller A 
would incur an entitlement purchase 
obligation for the 100 barrels sold. Fol¬ 
lowing the purchase of the entitle¬ 
ments, reseller A could adjust the 
price charged to firm B in February by 
the amount paid for the entitlements. 

The proposed amendments to 
§ 211.62 would specifically include in a 
firms’s crude oil receipts the volumes 
of lower tier and upper tier crude oil 
blended and sold by that firm. For ex¬ 
ample, if a firm blended 30 barrels of 
lower tier crude oil with 70 barrels of 
residual fuel oil and sold the blend as 
bunker fuel, the firm selling the blend 
would be deemed to have crude oil re¬ 
ceipts of 30 barrels of lower tier crude 
oil (and the resulting applicable enti¬ 
tlement obligation) for purposes of the 
entitlements program. Similarly, a 
firm selling very light crude oil or con¬ 
densate for blending into gasoline or 
middle distillates in a terminal or 
blending plant would be deemed to 
have crude oil receipts equal to such 
crude volumes blended. 

B. Effect of Proposal on Refiners 

The proposed amendments to 
§211.62 would require a refiner to in¬ 
clude in its crude oil receipts the vol¬ 
umes of lower tier and upper tier 
crude oil (1) consumed by that refiner, 
or (2) sold to a firm other than a refin¬ 
er, for a use other than refining, even 
if such volumes have not been added 
to the selling refiner’s refinery feed¬ 
stock inventory. Where one refiner 
sells to another refiner for a nonrefin¬ 
ing use, the second refiner (the user) 
would include the crude in its receipts. 
Thus, if an integrated oil company 
sold or otherwise transferred price- 
controlled domestic crude oil from its 
production department to its transpor¬ 
tation department for use as bunker, 
industrial, or utility fuel, it would be 
required to include such volumes in its 
crude oil receipts, even though under 
its historical accounting practices 
these volumes might have been 
booked into its refinery feedstock in¬ 
ventories. But. if the sale were made 
to another party that is also a refiner, 
ancj that second refiner consumes or 
resells it for a nonrefining use, that 
crude oil would be reported as a re¬ 
ceipt by the second refiner. 

Proposed §211.67(m)(l)(i)(D) would 
prohibit a refiner from applying the 
entitlement costs incurred from sales 
to nonrefining uses to its product 
prices under the “A“formula found in 
§ 212.83(c)(2) of the refiner price regu¬ 
lations. Instead, proposed § 
211.67(m)(l)<i)(D) would require that 
the cost of such entitlements shall be 
applied only to the prices for crude oil 
sold to firms for nonrefining uses. 


C. Effect of Proposal on Producers 

The proposed amendments to 
§ 211.62 do not include the nonrefining 
uses of domestic crude oil by produc¬ 
ers for purposes of crude oil produc¬ 
tion. Sales of lower tier or upper tier 
crude oil to crude oil producers for 
purposes of crude oil production are 
also exempted by proposed §211.62 
from the entitlement purchases that 
would be required if such sales were 
deemed to have crude oil receipts, pro¬ 
vided that the producer certifies to 
the seller that the crude oil will be 
used for production purposes. Pro¬ 
posed §211.62 also requires that the 
volumes of crude oil associated with 
such sales by physically transferred. 

Because the first sale of lower tire 
and upper tire crude oil is subject to 
mandatory ceiling prices, we propose 
in those instances where a producer 
sells lower tier or upper tire crude oil 
to a firm for a nonrefining use, that 
the purchaser (the user) of that crude 
oil shall incur the related crude oil re¬ 
ceipt (in § 211. 62 rather than the pro¬ 
ducer that sells the crude oil. 

D. Compensating Entitlement Is¬ 
suances to Refiners and Other 

Firms 

Since refiners would incur entitle¬ 
ment obligations under the proposed 
amendments to §211.62 for their use 
of crude oil other than as a refinery 
feedstock, the entitlement purchase 
obligation for those volumes would 
raise the cost of those volumes to ap¬ 
proximately the weighted average cost 
of uncontrolled crude oil. Proposed 
subparagraph § 211.67(d) (9) provides 
that a refiner’s crude oil runs to stills 
would be deemed (except for purposes 
of computing the small refiner bias) to 
include those volumes of lower tier 
and upper tier crude oil consumed by 
that refiner to a firm for a nonrefining 
use. 

A new subparagraph § 211.67(b) (1) 
(ii) would be added to require the pur¬ 
chase of entitlements by firms which 
incur crude oil receipts with respect to 
lower tier and upper tier crude oil sold 
or consumed for nonrefining uses. A 
new subparagraph § 211.67(d) (10) 

would provide for entitlement is¬ 
suances to resellers and other firms on 
the same basis as a refiner with re¬ 
spect to those volumes of lower tier 
and upper tier crude oil that consti¬ 
tute crude oil receipts. Thus, a firm 
with a nonrefining use entitlement ob¬ 
ligation would be deemed to have 
crude oil runs to stills (and thus re¬ 
ceive entitlement issuances) for the 
volume of price-controlled crude oil so 
sold or consumed. The effect of this 
further entitlement adjustment would 
be to render the after-entitlement cost 
for price-controlled crude oil equiva¬ 
lent to the weighted average cost of 
crude oil for domestic refiners. 
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E. Reporting Requirements 

In order to implement these pro¬ 
posed regulations, amendments to the 
reporting requirements contained in 
§211.66 are proposed. Proposed. 
§211.66 (1) would require firms other 
than producers or refiners to report 
sales of lower tier and upper tier crude 
oil for nonrefining uses, as well as the 
identity of such purchasers. For those 
firms which consume lower tier and 
upper tier crude oil for a nonrefining 
use. and directly purchase such crude 
oil from a producer, proposed 
§211.66(m) would require such pur¬ 
chasers to report the volumes and 
composition of the crude oil so 
prchased. Section §211.66 (i) is pro¬ 
posed to be amended to require any 
firm which is required to buy or sell 
entitlements to file the monthly enti¬ 
tlement transaction report. Currently, 
only refiners and eligible firms are re¬ 
quired to file this form. We are inter¬ 
ested in receiving specific comments 
on the reporting requirements as pro¬ 
posed, whether any further modifica¬ 
tions to the reporting requirements 
should be made, or whether the re¬ 
porting of any additional information 
should be required. 

F. Effective Date of the Proposed 
Amendments 

The majority of the comments ex¬ 
pressed opposition to the proposed ef¬ 
fective date of the proposal (the date 
of publication in the Federal Register 
was proposed as the effective date), 
citing the disruptive effect on existing 
contractual arrangements. We have 
tentatively concluded, however, that it 
is appropriate and necessary to adopt 
these amendments effective at the ear¬ 
liest practicable date. Although the 
April 17, notice suggested the date of 
publication (April 21, 1978) as the ef¬ 
fective date of the final rule, we are 
proposing here that May 1. 1978 (the 
first day of the first full month follow¬ 
ing publication of the April 17 notice) 
be the effective date in order to ease 
any accounting burden which might 
result from the proposal’s application 
to a partial month. 

IV. Additional Comments Requested 

We request additional comments on 
the following: 

(1) Concern has been expressed that, 
by including nonrefining used of crude 
oil in the entitlements program, we 
may be prohibiting some producers 
from realizing ceiling prices for their 
crude oil and may in fact cause some 
production to be shut in for lack of a 
market at an economic price. Informa¬ 
tion presented to us as a result of the 
April 17 notice suggests that this may 
particularly be true with regard to cer¬ 
tain heavy crude oils produced in Cali¬ 
fornia and Florida which, at least until 
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publication of the April 17, notice, 
were being consumed by electric utili¬ 
ties as boiler fuel. 

As part of our June 15 rulemaking in 
which we reduced the entitlement ob¬ 
ligations for California lower tier and 
upper tier crude oil. we announced 
that expedited procedures would be es¬ 
tablished to allow refiners outside the 
State of California to apply for a fur¬ 
ther exception from entitlement pur¬ 
chase obligations associated with Cali¬ 
fornia crude oil to offset the cost of 
transporting such oil to their refiner¬ 
ies for processing. The purpose of such 
exceptions relief is to provide an ex¬ 
panded market for California heavy 
crude oil and thus to expand its pro¬ 
duction potential. 

If the amendments proposed here 
are adopted, resellers and nonrefining 
users, as well as refiners, would be eli¬ 
gible for entitlements exceptions relief 
to cover the cost of transporting Cali¬ 
fornia heavy crude oil outside the 
State for use elsewhere. The same pro¬ 
cedures could be applied as readily to 
nonrefining uses of crude oil produces 
in States other than California if it 
could be shown that such exceptions 
relief is necessary to maintain the pro¬ 
duction in question. However, the 
question is raised as to whether, in¬ 
stead of making nonrefining uses of 
distressed domestic crude oil produc¬ 
tion subject by regulation to entitle¬ 
ments obligations and then exempting 
through the exceptions process, it 
might be simpler and impose less of an 
administrative burden if boiler fuel 
uses of certain types of crude oil w f ere 
under certain circumstances simply 
exempted from the operation of this 
rule. We specifically request comments 
on whether we should adopt this ap¬ 
proach and, if so. the criteria that 
should be applied (relating, for exam¬ 
ple, to the gravity and sulphur content 
of the crude oil involved, comparative 
transportation logistics to refining and 
nonrefining users, etc.) to determine 
the types of crude oils and end uses 
that should be exempted. We also re¬ 
quest comments on whether an appli¬ 
cation to the Office of Hearings and 
Appeals for exceptions relier from the 
entitlement obligations for nonrefin¬ 
ing uses of distressed domestic crude 
oil production would be a more appro¬ 
priate mechanism to assure that it 
would not be shut in. 

(2) One utility proposed that the 
nonrefining uses of imported crude oil 
should be included in the entitlements 
program. We take no position on this 
proposal at this time, but invite specif¬ 
ic comments as to whether this pro¬ 
posal should be included in the final 
rule that is adopted. Similarly, w'e re¬ 
quest comments on whether stripper 
w'ell and other types of domestic crude 
oil that are exempt from price con- 
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trols should also be included in the 
final rule. 

V. Relationship to Other 
Rulemakings 

On April 5, 1978, we issued a notice 
of inquiry (42 FR 15158 (April 11, 
1978) which indicated we have under 
consideration a proposed rulemaking 
that would simplify crude oil pricing 
regulations by. among other things, 
basing them upon entitlements-driven 
price controls. One aspect of the pro¬ 
posal presented there was the concept 
of shifting the payment of entitle¬ 
ments obligations to the first purchas¬ 
ers of crude oil off the lease, regard¬ 
less of whether they are also refiners. 
Such a change in the entitlements pro¬ 
gram would automatically result in in¬ 
cluding all nonrefining uses of domes¬ 
tic crude oil in the entitlements pro¬ 
gram (unless a specific exception were 
made), since the entitlements obliga¬ 
tion w r ould attach at the point of first 
sale regardless of the ultimate use of 
the oil. 

We may soon propose for public 
comment a rule that would implement 
such an amendment to the entitle¬ 
ments program. If such a rule is pro¬ 
posed while the present rulemaking is 
pending, this proceeding will be con¬ 
solidated into the later one, and the 
issues raised here will be considered in 
the context of a broader rule placing 
the entitlements purchase obligations 
on a first purchaser basis. 

VI. Public Hearing and Comment 
Procedures 

A. WRITTEN COMMENTS 

You are invited to participate in this 
proceeding by submitting data, view’s 
or arguments with respect to the pro¬ 
posals set forth in this advance notice 
of proposed rulemaking. Comments 
should be submitted by 4:30 p.m., e.s.t., 
December 28, 1978 to the address indi¬ 
cated in the '’Addresses’* section of 
this notice and should be identified on 
the outside envelope and on the docu¬ 
ment with the designation: "Inclusion 
of Nonrefining Uses of Price-Con¬ 
trolled Crude Oil Within the Entitle¬ 
ments Program.*’ Fifteen copies 
should be submitted. 

Any information or data submitted 
which you consider to be confidential 
must be so identified and submitted in 
writing, one copy only. We reserve the 
right to determine the confidential 
status of such information or data and 
to treat it according to our determina¬ 
tion. 

B. PUBLIC HEARINGS 

1. Procedure for request to make oral 
presentation. The times and places for 
the hearings are indicated in the 
"Dates’* and "Addresses’* sections of 
this preamble. If necessary to present 
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all testimony, a hearing will be contin¬ 
ued to 9:30 a.m. of the next business 
day following the first day of the 
hearing. 

If you have any interest in the pro¬ 
posals in this notice, or represent a 
group or class of persons that has an 
interest, you may make a written re¬ 
quest for an opportunity to make oral 
presentation by 4:30 p.m.. November 
29. 1978. You should be prepared to 
describe the interest concerned; if ap¬ 
propriate. to state why you are a 
proper representative of a group or 
class of persons that has such an inter¬ 
est: and to give a concise summary of 
the proposed oral presentation. You 
should also provide a phone number 
where you may be contacted through 
the day before the hearing. 

If you are selected to be heard, you 
will be so notified before 4:30 pjn., 
ejs.t.. December 4, 1978 and will be re¬ 
quired to submit one hundred copies 
of your statement to the appropriate 
address indicated in the “Addresses’* 
section of this preamble by 9:30 a.m. 
of the date of the hearing. 

2. Conduct of the hearings. We re¬ 
serve the right to select the persons to 
be heard at the hearing, to schedule 
their respective presentations, and to 
establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be limited, 
based on the number of persons re¬ 
questing to be heard. 

An ERA official will be designated to 
preside at the hearing. It will not be a 
judicial or evidentiary-type hearing. 
Questions may be asked only those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements. At the conclu¬ 
sion of all initial oral statements, each 
person who has made an oral state¬ 
ment will be given the opportunity to 
make a rebuttal statement. The rebut¬ 
tal statements will be given in the 
order in which the initial statements 
were made and will be subject to time 
limitations. 

You may submit questions to be 
asked of any person making a state¬ 
ment at the hearing to the address in¬ 
dicated above for requests to speak 
before 4:30 p.m., December 4. 1978. If 
you wish to ask a question at the hear¬ 
ing. you may submit the question, in 
w r riting, to the presiding officer. The 
ERA or. if the question is submitted at 
the hearing, the presiding officer will 
determine whether the question is rel¬ 
evant. and whether the time limita¬ 
tions permit it to be presented for 
answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will 


be retained by the ERA and made 
available for inspection at the ERA*s 
Office of Public Information, Room 
B110, 2000 M Street NW.. Washington. 
D.C., between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. 
You may purchase a copy of the tran¬ 
script of the hearing from the report¬ 
er. 

As required by section 7(a)(1) of the 
Federal Energy Administration Act of 
1974. Pub. L. 93-275, a copy of this 
notice has been submitted to the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency for his comments con¬ 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments. 

Executive Order 12044 (43 FR 12661, 
Mar. 24, 1978) requires that a regula¬ 
tory analysis be prepared for all regu¬ 
lations which will result in “an annual 
effect on the economy of $100 million 
or more’* or will result in “a major in¬ 
crease in costs or prices for individual 
industries, levels of government or ge¬ 
ographic regions/’ We have deter¬ 
mined that neither of these threshold 
criteria for the preparation of a regu¬ 
latory analysis is met by the proposed 
rule, and therefore a regulatory analy¬ 
sis is not required. 

Pursuant to the requirements of sec¬ 
tion 404(a) of the Department of 
Energy Organization Act (Pub. L. 95- 
91). this proposed rule has been re¬ 
ferred, concurrently with the issuance 
hereof, to the Federal Energy Regula¬ 
tory Commission for a determination 
whether the proposed rule would sig¬ 
nificantly affect any function within 
the Commission’s Jurisdiction. 

(Emergency Petroleum Allocation Act of 
1973, Pub. L, 93-159. as amended. Pub. L. 

93- 511. Pub. L. 94-99. Pub. L. 94-133, Pub. L. 

94- 163. and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended. Pub. L. 94-332. Pub. L. 94*385. 
Pub. L. 95-70. and Pub. L. 95-91: Energy 
Policy and Conservation Act. Pub. L. 94-163, 
as amended. Pub. L. 94-385. and Pub. L. 95- 
70: Department of Energy Organization Act. 
Pub. L. 95-91: E.O. 11790. 39 FR 23185; E.O. 
12009. 42 FR 46267.) 

In consideration of the foregoing, 
part 211 of chapter II, title 10 of the 
Code of Federal Regulations, is pro¬ 
posed to be amended as set forth 
below. 

Issued in Washington, D.C., Novem¬ 
ber 1, 1978. 

David J. Bardin, 
Administrator, Economic 
Regulatory Administration. 

1. Section 211.62 is amended by 
adding a definition of “Crude Oil 
Buyers List”, and by revising the defi¬ 
nition of “crude oil receipts’* by delet¬ 
ing the next to the last sentence and 
adding eight sentences in its place to 
read as follows: 


§211.62 Definitions. 

• • • • • 

“Crude oil buyers list” means a list¬ 
ing maintained by the DOE of firms 
which are deemed by the DOE to 
engage in the refining of crude oil or 
the resale of crude oil for eventual re¬ 
finery use. 

• • • • • 

“Crude oil receipts” means f • • The 
volumes of lower tier or upper tier 
crude oil which are consumed by a re¬ 
finer or sold by that refiner to any 
firm other than a refiner for consump¬ 
tion by that firm for purposes other 
than use as a refinery feedstock shall 
be included in that refiner's crude oil 
receipts, whether or not such volumes 
have been added to its refinery inven¬ 
tory. Any firm other than a refiner or 
producer that sells lower tier or upper 
tier crude oil to any firm other than a 
refiner for consumption by that firm 
for purposes other than refining shall 
be deemed to have crude oil receipts 
with respect to those volumes sold. A 
seller of crude oil may presume that a 
sale of lower tier or upper tier crude 
oil to any firm which certifies to the 
seller that the crude oil is for eventual 
refinery use, or a sale to any firm 
listed on the most recent crude oil 
buyers list, is a sale for eventual refin¬ 
ery use. Any firm listed on the crude 
oil buyers list (or any firm which certi¬ 
fies to the seller that the crude oil is 
for eventual refinery use) which pur¬ 
chases lower tier or upper tier crude 
oil and consumes such crude oil for a 
purpose other than refining, or sells 
such crude oil to any firm other than 
a refiner for consumption other than 
refining, shall be deemed to have 
crude oil receipts with respect to those 
volumes consumed or sold. Any firm 
that purchases lower tier or upper tier 
crude oil from a producer for con¬ 
sumption by that firm for purposes 
other than refining shall be deemed to 
have crude oil receipts with respect to 
those volumes purchased. The preced¬ 
ing provisions shall not apply to sales 
of lower tier or upper tier crude oil to 
crude oil producers for purposes of 
crude oil production, provided that the 
producer certifies to the seller that 
the crude oil will be used for produc¬ 
tion purposes, and provided further 
that the volumes of crude oil associat¬ 
ed with such sales are physically 
transferred. The volumes of lower tier 
or upper tier crude oil blended with a 
refined petroleum product or residual 
fuel oil and sold shall be included by 
the seller in its crude oil receipts. 
Crude oil which has been added by a 
refiner to its inventory and which is 
thereafter sold or otherwise disposed 
of without processing for the account 
of that refiner shall be deducted from 
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its crude oil receipts (unless such 
crude oil is consumed by that refiner 
prior to refining or sold by that refin¬ 
er to any firm other than a refiner for 
consumption by that firm for purposes 
other than refining) at the time when 
the related cost is deducted from re¬ 
finery inventory in accordance with 
accounting procedures generally ac¬ 
cepted and consistently and historical¬ 
ly applied by the refiner concerned. 

• • * • • 

2. Section 211.66 is revised in para¬ 
graph (i), and by adding new para¬ 
graphs (1) and (m) to read as follows: 

§ 211.66 Reporting requirements. 

• • « * » 

(i) Monthly transaction report. On 
or prior to the tenth day of each 
month, commencing with the month 
of February 1975. each refiner, eligible 
firm, or other firm that was required 
to purchase or sell entitlements for 
the third month prior to the month in 
which the report is filed shall file with 
the ERA a report certifying its pur¬ 
chases or sales of entitlements for that 
prior month. 

• • • • • 

(1) Report for sales to nonrefining 
uses. On or prior to the fifth day of 
each month, commencing with the 
month of May 1978. each firm other 
than a producer or refiner that has 
sold lower tier or upper tier crude oil 
in the second month preceding that 
month to any firm for consumption by 
that firm for a purpose other than re¬ 
fining. shall file with the ERA a 
report certifying the following infor¬ 
mation: 

(i) The volume of lower tier crude oil 
included in the crude oil receipts of 
that firm by reason of their sale to a 
nonrefining use: 

(ii) The volume of upper tier crude 
oil included in the crude oil receipts of 
that firm by reason of their sale to a 
nonrefining use: 

(iii) The identity of the purchasers 
and the volumes of lower tier and 
upper tier crude oil. respectively, for 
each sale of lower tier or upper tier 
crude oil to a nonrefining use: 

(iv) The volume of California lower 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California lower tier crude oil included 
in such crude oil receipts: 

(v) The volume of California upper 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California upper tier crude oil includ¬ 
ed in such crude oil receipts: and 


(vi) Such additional information as 
the ERA may require. 

(m) Special report for direct pur¬ 
chases from producers. On or prior to 
the fifth day of each month, com¬ 
mencing with the month of May 1978, 
each firm that purchases lower tier or 
upper tier crude oil from a producer 
for consumption by that firm for pur¬ 
poses other than refining shall file 
with the ERA a report certifying the 
following information: 

(i) The volume of lower tier crude oil 
included in the crude oil receipts of 
that firm by reason of its purchase 
from a producer for consumption by 
that firm for purposes other than re¬ 
fining: 

(ii) The volume of upper tier crude 
oil included in the crude oil receipts of 
that firm by reason of its purchase 
from a producer for consumption by 
that firm for purposes other than re¬ 
fining: and 

(iii) The volume of California lower 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California lower tier crude oil included 
in such crude oil receipts; 

(iv) The volurpe of California upper 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California lower tier crude oil included 
in such crude oil receipts; and 

(v) Such additional information as 
the ERA may require. 


3. Section 211.67 is amended by re¬ 
vising subparagraph (a)(4). by revising 
paragraph (b), by adding new subpara¬ 
graphs (9) and (10) to paragraph (d). 
by adding a new subparagraph (6) to 
paragraph (g), by adding a new sub- 
paragraph (D) to subparagraph 
(mXlXi), and by revising subpara¬ 
graph (2) to paragraph (m) to read as 
follows: 

§ 221.67 Allocation of domestic crude oil. 
(a) Issuance of entitlements. 


(4) For each month, commencing 
with the month of June 1978, the 
number of entitlements issued under 
paragraph (a)(1) of this section to 
each refiner and the number of enti¬ 
tlements issued under paragraph 
(dXlO) of this section to firms other 
than refiners shall be increased by: (i) 
The number of barrels of California 
lower tier crude oil included in its ad¬ 
justed crude oil receipts in that month 
multiplied by a fraction, the numera¬ 
tor of which is $2.38 plus or minus 
$0.09 for each degree API gravity (or 
fraction thereof) by which the weight¬ 


ed average gravity of all California 
lower tier crude oil included in that re¬ 
finer’s or other firm's adjusted crude 
oil receipts in that month either falls 
below or exceeds, respectively. 18 de¬ 
grees API, and the denominator of 
which is the entitlement price for that 
month; and (ii) the number of barrels 
of California upper tier crude oil in¬ 
cluded in its adjusted crude oil re¬ 
ceipts in that month multiplied by a 
fraction, the numerator of which is 
$1.45 plus or minus $0.09 for each 
degree API gravity (or fraction there¬ 
of) by which the weighted average 
gravity of all California upper tier 
crude oil included in that refiner’s or 
other firm’s adjusted crude oil receipts 
in that month either falls below’ or ex¬ 
ceeds. respectively. 18 degrees API. 
and the denominator of which is the 
entitlement price for that month; pro¬ 
vided that the dollar value of addition¬ 
al entitlements issued under this sub- 
paragraph (4) shall not exceed the 
dollar value of the obligation (as calcu¬ 
lated under paragraph (b) of this sec¬ 
tion) for the crude oil with respect to 
which such additional entitlements 
are issued. The refiner or other firm 
shall calculate and report the weight¬ 
ed average gravity of California lower 
tier crude oil and California upper tier 
crude oil separately, and in calculating 
such weighted average gravities shall 
(A) determine the gravity of such 
crude oil for each receipt of such 
crude oil in that month on the basis of 
the gravity of such crude oil at the 
time it becomes a receipt, and (B) de¬ 
termine a single monthly weighted 
average gravity for such crude oil by 
weight averaging (on a volumetric 
basis) all of such individual receipts in 
that month. 


(b) Required purchase of entitle¬ 
ments by refiners or other firms. (1X1) 
For each month, commencing with the 
month of February 1976. each refiner 
that has been issued fewer entitle¬ 
ments for that month than the 
number of barrels of deemed old oil 
(as calculated under paragraph (b)(2) 
of this section) included in its adjusted 
crude oil receipts shall purchase a 
number of entitlements effective for 
that month equal to the difference be¬ 
tween the number of barrels of 
deemed old oil (as so calculated) in¬ 
cluded in that refiner’s adjusted crude 
oil receipts for that month and the 
number of entitlements issued to and 
retained by that refiner. 

(ii) For each month, commencing 
with the month of May 1978, any firm 
othe than a refiner that has been 
issued fewer entitlements for that 
month than the number of barrels of 
deemed old oil (as calculated under 
paragraph (b)(2) of this section) in¬ 
cluded in its adjusted crude oil re- 
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ceipts shall purchase a number of enti¬ 
tlements effective for that month 
equal to the difference between the 
number of barrels of deemed old oil 
(as so calculated) included in that 
firm’s crude oil receipts for that 
month and the number of entitle¬ 
ments issued to and retained by that 
firm. 

(iii) Entitlement purchases required 
under this paragraph (b) with respect 
to a particular month shall be effected 
by the close of the second month fol¬ 
lowing that month. 

(2) To calculate the number of bar¬ 
rels of deemed old oil included in a re¬ 
finer’s or other firm’s adjusted crude 
oil receipts for purposes of the defini¬ 
tion of national domestic crude oil 
supply ratio in §211.62 of this subpart 
paragraph (bXl) of this section and 
paragraph <c) of this section, each 
barrel of old oil shall be equal to one 
barrel of deemed old oil and each 
barrel of upper tier crude oil shall con¬ 
stitute that fraction of a barrel of 
deemed old oil the numerator of 
which is equal to the reported weight¬ 
ed average cost per barrel to refiners 
of ANS crude oil. imported crude oil. 
stripper well crude oil (as defined in 
part 212 of this chapter), incremental 
tertiary crude oil (as determined pur¬ 
suant to §212.78, and other domestic 
crude oils the first sale of which is 
exempt from the provisions of part 
212 of this chapter for that month, 
less the sum of 21 cents and such 
weighted average cost per barrel to re¬ 
finers of upper tier crude oil, and the 
denominator of which is the entitle¬ 
ment price for that month. 

• • • • • 

(d) Adjustments to volume of crude 
oil ruiis to stills. 


(9) Commencing with the month of 
May 1978, the volume of a refiner’s 
crude oil runs to stills in a particular 
month for purposes of the calculations 
in paragraph (aXl) of this section and 
the calculations for the national do¬ 
mestic crude oil supply ratio (without 
giving effect to the provisions of para¬ 
graph (e) of § 211.67) shall include the 
number of barrels of lower tier or 
upper tier crude oil consumed (other 
than as a refinery feedstock) by that 
refiner or blended with a refined pe¬ 
troleum product or residual fuel oil by 
that refiner and sold to any firm other 
than a refiner for consumption by 
that firm for purposes other than re¬ 
fining. 

(10) Notwithstanding any other pro¬ 
visions of this section, any firm other 
than a refiner shall be eligible for enti¬ 
tlement issuances on the same basis as 
a refiner under subparagraph (9) 
above with respect to those volumes of 
lower tier or upper tier crude oil which 
constitute crude oil receipts for that 
firm by reason of (1) their sale to any 
firm other than a refiner for consump¬ 
tion by that firm for purposes other 
than refining, or (2) their purchase 
from a producer for consumption by 
that firm for purposes other than re¬ 
fining, or (3) having been blended by 
that firm with a refined petroleum 
product or residual fuel oil and sold. 


(m) Adjustments to crude oil and 
product costs. 


(1) Refiners . 

• • * • * 

(i) Entitlements purchased. 

0 0 • * • 


(D) The cost of entitlements pur¬ 
chased in a particular month pursuant 
to the inclusion in a refiner’s crude oil 
receipts of the volumes of lower tier 
and upper tier crude oil sold by a re¬ 
finer for a nonrefining use. and the 
corresponding adjustments to a refin¬ 
er’s crude oil runs to stills under para¬ 
graph (d)(9) of this section shall not 
be applied to product prices pursuant 
to the “A” factor of the general for¬ 
mulae of §212.83(0(2) of this chapter. 
The cost of these entitlements may be 
applied only to the prices of such 
crude oil or blends of crude oil and re¬ 
fined products or blends of crude oil 
and residual fuel oils that are sold to a 
firm for consumption by that firm for 
a purpose other than refining. 


• • • • • 

(2) Resellers and retailers . (i) The 
sales revenues from entitlements sold 
pursuant to this section by resellers or 
retailers shall be subtracted from the 
cost of the product in inventory for 
which the entitlements were issued, so 
as to reduce the weighted average unit 
cost of that product in inventory com¬ 
puted pursuant to §212.92 of this 
chapter. 

(ii) If in a month subsequent to a 
sale of crude oil, a reseller is required 
to purchase entitlements with respect 
to that crude oil, the reseller may 
adjust the price charged the purchaser 
of that crude, oil to include the cost of 
the entitlements purchased. The 
amount of such adjustment shall be 
disregarded in the determination of 
the reseller’s average markup and ac¬ 
quisition cost (as defined in §212.182 
of this chapter) for the month in 
which the crude oil was sold and for 
the month in w r hich the adjustment is 
made. 

(FR Doc. 78-31518 Filed 11-7-78: 8:45 am] 
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NOTICES 


[4810-25-M] 

DEPARTMENT OF THE TREASURY 

Office of the Secretory 

EXECUTIVE OROER 12044 ON IMPROVING 
GOVERNMENT REGULATIONS 

Final Report for Implementation 

AGENCY: Department of the Treas¬ 
ury. 

ACTION: Revised implementation 

report required by Executive Order 
12044. 

SUMMARY: This revised report, as re¬ 
quired by section 5(b) of Executive 
Order 12044, provides a final Treasury 
Directive designed to implement the 
Executive order. The Directive con¬ 
tains revisions as a result of public 
comment on the draft implementation 
report published May 24, 1978. 

EFFECTIVE DATE: May 22, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Anthony V. DiSilvestre, Regula¬ 
tory Improvement Implementation 

Project (RIIP) Coordinator, 202-566- 

2966. 

SUPPLEMENTARY INFORMATION: 
On May 24, 1978. the Department of 
the Treasury published for public 
comment in the Federal Register (43 
FR 22319), a draft report for imple¬ 
mentation of Executive Order 12044. 
The provisions contained in the draft 
Treasury Directive published at Part 
Two of the draft report have been in 
effect since May 22, 1978. pending re¬ 
vision as a result of comments submit¬ 
ted. This revised report has been ap¬ 
proved by the Office of Management 
and Budget prior to publication. 

During the comment period, the De¬ 
partment received comments from sev¬ 
eral associations, an industry member, 
another Government agency, and sev¬ 
eral offices within Treasury. We wish 
to express our appreciation to those 
who provided their views. 

Comments Received and Treasury 
Responses 

The comments received have been 
grouped by the paragraphs of the Di¬ 
rective to which they refer. The De¬ 
partment’s responses to substantive 
public comments received appear 
below. In addition, some editorial 
changes and modifications in response 
to comments not adopted in total were 
made. 

PARAGRAPH 6, EFFECTIVE DATE 

The Treasury Directive is effective 
May 22, 1978. In response to publica¬ 
tion of the draft Treasury Directive on 
May 24. 1978, comment was received 
stressing the importance of early pub¬ 
lication of many pending Treasury 


regulations and citing the large 
number of such pending regulations as 
a result of recent extensive legislation. 
Delay in publication of these much 
needed regulations would result if 
work plans or regulatory analyses 
were prepared on regulations w'hich 
were in the process of preparation 
before May 22, 1978. In order to avoid 
this delay, it was decided that any reg¬ 
ulation in the process of active prepa¬ 
ration (that is. any regulation on 
which at least initial developmental 
steps have been taken) before that 
date will not require a work plan or a 
regulatory analysis unless otherwise 
directed by higher authority. Process¬ 
ing of regulations initiated before May 
22, 1978, however, shall take into ac¬ 
count the intent of the Directive, and 
shall be subject to Secretarial approv¬ 
al prior to publication in final form. 

PARAGRAPH 7, POLICY 

Several comments were received con¬ 
cerning policy issues covered in the 
proposed Directive. The respondents 
suggested that additional areas should 
be specified and the Department’s 
policy should include: 

(1) placing a particular emphasis on early 
consultation with State and local govern¬ 
ments: 

(2) consideration of the impact of educa¬ 
tion-related regulations on private schools: 
and 

(3) elimination of substantive and termi¬ 
nological sex discrimination from the regu¬ 
lations. 

Treasury believes that the first two 
comments listed are already covered 
by paragraphs 7.c. and 10. (formerly 
9.f.) of the Directive which call for 
early participation and comment in de¬ 
veloping regulations. The Department 
is of the opinion that the use of sex 
neutral language in the regulations, as 
requested by the President in a memo¬ 
randum of August 26. 1977, should be 
expressed as a policy of the Depart¬ 
ment and has. therefore, amended 
paragraph 7. of the Directive accord¬ 
ingly. 

PARAGRAPH 8. CRITERIA FOR SIGNIFICANT 
REGULATIONS 

Several comments received suggest¬ 
ed changes to the criteria listed in 
paragraph 8. of the Directive. One re¬ 
spondent indicated that since various 
reporting forms used by State and 
local governments may be revised 
without consultation, and that since 
their revisions may be made without 
publication in the Federal Register, 
the forms should be considered signifi¬ 
cant regulations. This respondent also 
indicated that State and local govern¬ 
ments should be notified of pending 
action when a regulation concerning 
them is determined nonsignificant. 
The Department believes, in both in¬ 
stances, that the Directive adequately 


provides for participation by State and 
local governments in the regulatory 
process, and further, that since the in¬ 
formation requested in the forms is 
generally authorized in the regula¬ 
tions, that State and local govern¬ 
ments will have ample input. In addi¬ 
tion, any regulation addressed to State 
and local governments is normally 
considered significant. 

Another respondent suggested in¬ 
cluding language to the effect that 
regulations not have a disparate 
impact on the basis of sex. Since the 
policy statement was amended to in¬ 
clude this issue, this suggestion was 
not adopted. 

The final comment concerned the 
classification of a certain portion of 
regulations as nonsignificant unless 
the regulations are legislative rather 
than interpretative as to substantive 
matter, or if they reverse long-stand¬ 
ing Treasury policy. This respondent 
cited as cause a backlog of regulations 
to be issued, and that the Directive, as 
proposed, might further delay issu¬ 
ance of the regulations. The Depart¬ 
ment, by modifying the effective date 
requirements to prevent delay in issu¬ 
ing regulations already in process, has 
already treated this issue and believes 
that exempting certain classes of regu¬ 
lations from the requirements is not in 
line with the spirit of the Executive 
order. This respondent also suggested 
that, rather than amending the Direc¬ 
tive. the Executive order be amended 
to accomplish the same goals. This 
part of the suggestion is beyond the 
scope of this document and was re¬ 
ferred to the Office of Management 
and Budget for their consideration. 

PARAGRAPH 9. DEVELOPMENT OR REVIEW 
OF REGULATIONS 

Some comments were received con¬ 
cerning the work plan concept con¬ 
tained in paragraph 9. The comments 
are summarized as follow's: 

(1) A work plan should not be required for 
nonsignificant regulations since it may 
cause undue delay, and. to further expedite 
the process, authority to approve work 
plans should be given to bureau heads. 

(2) The work plan should include a refer¬ 
ence to the applicable statutory language 
justifying the regulation and a brief discus¬ 
sion of the alternative approaches rejected 
for exploration. 

(3) Add a requirement that Treasury con¬ 
sult with State and local governments 
before a regulation is proposed, and then in¬ 
clude in the work plan a procedure for ob¬ 
taining comments by State and local govern¬ 
ments in completion of the consultative 
process. 

(4) The entire work plan should be made 
available on request since the Information 
contained in it may be important to an un¬ 
derstanding of the proposal. 

(5) The work plan should contain a proce¬ 
dure for coordination of review of regula¬ 
tory proposals by affected bureaus within 
the Department. 
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The Department has considered 
these suggestions and has decided to 
adopt number (4) and (5). Information 
in the work plan will be available to 
the public upon request in accordance 
with the Freedom of Information Act. 
As a respondent noted, this is in line 
with Executive Order 12044 as it pro¬ 
vides openness and a cooperative spirit 
in the development of the regulations. 
The implementation of comment 
number (5) was modified to now re¬ 
quire that bureau and office heads 
and Assistant Secretaries be responsi¬ 
ble for alerting the Secretary or 
Deputy Secretary to “proposed regula¬ 
tion projects involving particularly far 
reaching or sensitive issues requiring 
particular review.” Accordingly, revi¬ 
sions were made to paragraphs 9. and 
15. of the Directive. % 

The Department decided not to 
adopt the other suggestions for several 
reasons. First, it was not felt that Ihe 
use of work plans for nonsignificant 
regulations would cause undue delay. 
Second, the Office of Management 
and Budget agrees with Treasury’s de¬ 
termination that the Secretary is 
properly the approving official for all 
work plans in order to exercise effec¬ 
tive oversight of the regulation proc¬ 
ess. Third, the work plan already con¬ 
tains a discussion of potential alterna¬ 
tive approaches to explore which 
should cover the applicable ones. 
Fourth, the statutory basis justifying 
the regulation provides sufficient in¬ 
formation. Finally, paragraph 10. (for¬ 
merly paragraph 9.f.) provides, in par¬ 
ticular. for State and local govern¬ 
ments to have an early opportunity to 
participate. Paragraph 10. also refer¬ 
ences bureaus and offices taking into 
account, in terms of public participa¬ 
tion, the provisions of the Federal Ad¬ 
visory Committee Act. (Notes.—O ld 
Subparagraph 9.f. of the draft Direc¬ 
tive has been redesignated as para¬ 
graph 10.. and old paragraphs 10. 
through 17. are now paragraphs 11. 
through 18.). 

PARAGRAPH 11. SEMIANNUAL AGENDA 

An internal suggestion was made to 
clarify whether a negative semiannual 
agenda is needed when a bureau or 
office has no regulation projects under 
review or consideration. Semiannual 
agendas are necessary under these cir¬ 
cumstances and each bureau of office 
will be required to publish one; this is 
now expressed in paragraph 11. of the 
Directive. Another revision to para¬ 
graph 11. states that, ”The publication 
of supplemental semiannual agendas 
shall be publicized in accordance with 
the applicable provisions of paragraph 
10 .” 


PARAGRAPH 12, REVIEW OF EXISTING 
REGULATIONS 

One respondent suggested adding 
another criterion to those determining 
which existing regulations are to be 
reviewed. The respondent suggested 
including any regulation which is the 
subject of a request for review by 
State and local government officials. 
Paragraph 12.a.<2) of the Directive al¬ 
ready provides that regulations which 
are the subject of meaningful criticism 
directed to the agency shall be re¬ 
viewed. The Department decided to 
clarify this further by adding a refer¬ 
ence to “requests for review” as well as 
meaningful criticism, and by ”busi¬ 
nesses and State and local govern¬ 
ments. or their representatives” as 
well as the general public. 

PARAGRAPH 13. REGULATORY ANALYSIS 

Several comments were received re¬ 
garding paragraph 13. It was suggest¬ 
ed that such analyses should: 

(1) Specify State and local governments in 
terms of “levels of government;’* 

(2) Describe the alternative approaches re¬ 
jected for analysis; 

(3) Include an analysis of the costs of pre¬ 
paring reports and the costs of delay in op¬ 
erations resulting from compliance; 

(4) Eliminate the $40 million increase in 
annual costs (contained in paragraph 
13.b.(2)) as a criterion since it is too difficult 
to identify with any certainty; and 

(5) Require that no essential data already 
available to the government shall be sought 
from State and local government in addition 
to the public, and that, if the data is not 
available, the least burdensome manner of 
obtaining it shall also be chosen for Stale 
and local governments. 

The Department considered these 
suggestions and decided to adopt num¬ 
bers (3) and (5). Paragraph 13.e.<3) re¬ 
flects the third suggestion in that it 
now closes with the phrase “Including 
consideration of costs of compliance.” 
It was also the intention that no avail¬ 
able data would be sought from State 
and local governments, but if. none¬ 
theless. essential data had to be 
sought, the least burdensome manner 
w'ould be chosen, and paragraph 13.e. 
now so states. 

It was decided that it was not neces¬ 
sary to adopt the other suggestions in 
that: State and local governments are 
the levels of government referred to 
(but this is now clarified in paragraph 
13.a.); the examination of alternative 
approaches is already specified in 
paragraph 13.e.(3); and the $40 million 
criterion does provide a threshold 
amount that can be used to determine 
the impact of the regulation. 

PARAGRAPH 15. RESPONSIBILITIES 

As discussed earlier, this paragraph 
w r as revised to make it the responsibili¬ 
ty of bureau and office heads and As¬ 
sistant secretaries to alert the Secre¬ 


tary or Deputy Secretary to particu¬ 
larly far reaching or sensitive regula¬ 
tion projects issues requiring their 
particular review. 

List of Existing Regulations 
Selected for Initial Review 

One comment was received concern¬ 
ing Part Three of the draft report. 
The respondent suggested revisions to 
the list of regulations selected for ini¬ 
tial review contained in Part Three. 
The suggestion was not adopted since 
the particular bureau believes the reg¬ 
ulations already listed are more in 
need of review. Since no revisions will 
be made, the list of existing regula¬ 
tions for review is not repeated in this 
report, but is hereby adopted as pro¬ 
posed in Part Three of the draft 
report which appeared in the Federal 
Register of May 24, 1978 (43 FR 
22319). 

Final directive. The text of the 
Treasury Directive is as follows; 

Subject: Criteria and Procedures for 

the Preparation, Review, and Ap¬ 
proval of Regulations 

i. purpose 

This Directive establishes policies, 
criteria, and procedures for the issu¬ 
ance of new regulations, the review of 
existing regulations, and the prepara¬ 
tion of regulatory analyses, and makes 
assignments of related responsibilities. 
The Directive is intended to improve 
the quality of Treasury regulatory 
practices. It is not Intended to create 
delay in the process. 

2. SCOPE 

This Directive applies to the Office 
of the Secretary and all bureaus. 

3. authority and references 

a. Executive Order 12044. “Improv¬ 
ing Government Regulations.” dated 
March 23. 1978. (43 FR 12661). 

b. Federal Register Document Draft¬ 
ing Handbook, dated January 1975. 

c. 1 CFR 18.12, Preparation of Pre¬ 
ambles for Federal Register Docu¬ 
ments. 

d. TD 50-04.A. “Filing Documents 
for Publication with the Federal Reg¬ 
ister.” dated September 22. 1975. 

4. cancellation 

a. TD 50-04.D, “Inflation Impact 
Statements for Proposed Legislation. 
Regulations or Rules,” dated October 
8. 1976. 

b. TD 50-04.E, “Procedures for Pre¬ 
paring Documents Which Impact the 
Public.” dated September 26, 1977. 

5. applicability 

a. In general. 

The Department, through Its bu¬ 
reaus and offices. Issues regulations 
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which, for the purposes of this Direc¬ 
tive. are divided into three categories. 
The first category consists of internal 
directives, generally published in 
Treasury directives systems. The 
second consists of regulations which 
impact the public and which are pub¬ 
lished in the Federal Register and 
codified in the Code of Federal Regu¬ 
lations. The third consists of notices 
and other essentially nonpermanent 
matters published in the Federal Reg¬ 
ister. but not codified in the Code of 
Federal Regulations. The policies set 
forth in paragraph 7. and the responsi¬ 
bilities assigned by paragraph 15. of 
this Directive govern all three catego¬ 
ries. The principal purpose of this Di¬ 
rective is to implement Executive 
Order 12044. In recognition of this, 
the criteria and procedures described 
In paragraphs 8. through 14. relate 
principally to the second category of 
regulations. 

b. Specific nonapplicability. Specifi¬ 
cally. the criteria and procedures set 
forth in paragraphs 8. through 14. do 
not apply to: 

(1) internal management documents 
issued in the Department of the Treas¬ 
ury Directives Manual, the Treasury 
Personnel Manual, the Treasury Fiscal 
Requirements Manual, the Treasury 
Procurement Regulations, and similar 
or related constituent unit directives 
systems: 

(2) regulations issued in accordance 
with the formal rulemaking provisions 
of the Administrative Procedure Act (5 
U.S.C. 556. 557); and 

(3) regulations issued with respect to 
a military or foreign affairs function 
of the United States. 

c. Notice section material Materials 
which are published in the Notice sec¬ 
tion of the Federal Register are also 
not subject to the criteria and proce¬ 
dures set forth in paragraphs 8. 
through 14. The Federal Register 
publication of these materials shall in¬ 
clude an express statement to the 
effect that the published material 
does not meet the Department’s crite¬ 
ria for significant regulations. Howev¬ 
er, in the discretion of the office or 
person proposing issuance, or when di¬ 
rected by higher authority, material to 
be published in the Notice section may 
be made subject to these criteria and 
procedures to the extent possible. 

(d) Waiver. The provisions of para¬ 
graphs 8. through 14. may be waived 
with respect to regulations otherwise 
subject to those provisions, when the 
regulations are issued in response to 
an emergency, or are governed by 
short-term deadlines imposed by a 
statute or judicial decision. However, 
when such waiver is necessary, the 
Federal Register publication of the 
regulation shall include a statement of 
the reasons why it is impractical or 
contrary to the public interest to 


follow the procedures of this Direc¬ 
tive, together with the name and title 
of the policy official responsible for 
the determination. 

6. EFFECTIVE DATE 

The provisions of this Directive are 
effective as of May 22. 1978. Any regu¬ 
lation in the process of active prepara¬ 
tion (that is. any regulation on which 
at least initial developmental steps 
have been taken) before that date will 
not require a work plan (paragraph 
9.b.), or a regulatory analysis (para¬ 
graph 13.). unless otherwise directed 
by higher authority. The implementa¬ 
tion of this effective date is designed 
so that the issuance of any regulation 
which was in the process of prepara¬ 
tion before that date will not be de¬ 
layed. Processing of regulations initi¬ 
ated before May 22. 1978. however, 
shall take into account the intent of 
this Directive and shall be subject to 
Secretarial approval prior to publica¬ 
tion in final form. 

7. POLICY 

It is the policy of the Department of 
the Treasury that the spirit as well as 
the letter of Executive Order 12044 be 
followed in the development of regula¬ 
tions. To achieve this objective, regu¬ 
lations shall be developed through a 
process which insures that: 

a. the need for. and the purposes of, 
the regulation are clearly established; 

b. the Secretary and other policy of¬ 
ficials are able to exercise effective 
oversight; 

c. opportunity exists, as otherwise 
required (e.g.. the President’s memo¬ 
randum of March 23, 1978, on the sub¬ 
ject of State and local government 
participation in the regulatory proc¬ 
ess), for early participation and com¬ 
ment by other Federal agencies. State 
and local governments, businesses, or¬ 
ganizations, and individual members 
of the public; 

d. meaningful alternatives are con¬ 
sidered and analyzed before the regu¬ 
lation is issued; 

e. compliance costs, paperwork and 
other burdens on the public are mini¬ 
mized; and 

f. it is also the policy of the Depart¬ 
ment that regulations will be neutral 
as to gender, both in substance and 
terminology, unless the context clear¬ 
ly justifies gender specificity. 

8. CRITERIA FOR SIGNIFICANT 
REGULATIONS 

Each regulation or amendment to an 
existing regulation which is to be (or 
has been) issued by the Department of 
the Treasury or a component thereof, 
published in the Federal Register, 
and codified in the Code of Federal 
Regulations is considered to be a sig¬ 
nificant regulation. Any document 
which is not published in the Federal 


Register, or published there, but not 
codified in the Code of Federal Regu¬ 
lation, is not significant and may not 
be a regulation. A regulation which 
w r ould otherwise be eligible for consid¬ 
eration as a significant regulation 
may. nonetheless, with Secretarial ap¬ 
proval. be determined not to be a sig¬ 
nificant regulation. Such determina¬ 
tion shall be expressly justified. Exam¬ 
ples of qualifying justifications are the 
following. The regulation or amend¬ 
ment: 

a. Is required to implement a stat¬ 
ute. an international agreement, a 
court decision, or a regulatory action 
of another agency, bureau, or office, 
and no sustantial element of discretion 
is afforded the rulemaker; 

b. Is nonsubstantive; 

c. Is essentially procedural; 

d. Does not materially change exist¬ 
ing. or establish new. policy; 

e. Does not impose substantial addi¬ 
tional requirements or costs on. or 
substantially alter the legal rights or 
obligations of, those affected thereby: 
or 

f. Is addressed to. and primarily im¬ 
pacts, Federal officials or employees, 
and not the general public, business 
entities or State and local govern¬ 
ments. 

9. DEVELOPMENT OR REVIEW OF 
REGULATIONS 

a. Approval to develop or review reg - 
ulations. No action, other than pre¬ 
liminary studies, on any regulation 
which is to be. or has been, published 
in the Federal Register and codified 
in the Code of Federal Regulations, 
shall be without Secretarial approval 
of a work plan. 

b. Work plan to be funished the Sec¬ 
retary. The initiating office wishing to 
gain approval of such a regulation 
project shall prepare a work plan in 
memorandum form from the bureau 
or office head, through the appropri¬ 
ate policy review officials, to the Sec¬ 
retary. Each work plan shall serially 
numbered by the bureau or office. The 
w'ork plan shall contain the following 
information: 

(1) a description of the subject 
matter of the regulation project or 
whether a new regulation, or revision 
or rescission of an existing regulation 
is proposed; 

(2) a justification of the need for a 
new or revised regulation or other 
action proposed; 

(3) the statutory basis for the regu¬ 
lation; 

(4) the name and telephone number 
of a knowledgeable official; 

(5) if applicable or possible, a state¬ 
ment of whether a regulatory analysis 
will be prepared, or a statement as to 
when and how it will be determined 
whether such an analysis will be pre¬ 
pared; 


FEDERAL REGISTER, VOL 43, NO. 217—WEDNESDAY, NOVEMBER 8, 1978 





(6) a brief description of the policy 
issues involved; 

<7) a brief discussion of potential al¬ 
ternative approaches to be explored 
for solving the issues; 

(8) the plan for obtaining public 
comments, which shall address wheth¬ 
er a public hearing or conference will 
be held; 

(9) the target dates for completion 
of the following steps in the develop¬ 
ment of the regulation: 

(a) completion of advance notice of 
proposed rulemaking or notice of 
intent (if any), and proposed publica¬ 
tion date for such notice; 

(b) completion of the draft regula¬ 
tory analysis, if applicable, and the 
preliminary draft of the notice of pro¬ 
posed rule-making; 

(c) completion of the final draft of 
proposed rulemaking, the period of 
review within Treasury, and the pro¬ 
posed date for publication in the Fed¬ 
eral Register; 

(d) expiration of the period for writ¬ 
ten comments and completion of hear¬ 
ing. if any; 

(e) completion of the final regula¬ 
tory analysis, if applicable, and the 
preliminary draft of the final rulemak- 
ihg; and 

<f) completion of the final draft, the 
period for review within Treasury, and 
the proposed date for publication in 
the Federal Register; 

(10) if applicable, the reasons why 
the regulation should not be consid¬ 
ered significant in accordance with 
paragraph 8.; and 

(11) a recommendation that the 
work plan receive Secretarial approval. 

c. Work plan for nonsignificant reg¬ 
ulations. If a work plan in accordance 
with b. (10) above states reasons why 
the regulation should not be consid¬ 
ered significant, the work plan shall 
fully address the matters in b. (1) 
through b. (5) and b. (10). and may ad¬ 
dress all other matters in an abbreviat¬ 
ed. conclusionary manner. For exam¬ 
ple. with respect to b.(9), only the in¬ 
formation in b. (9)(f) need be speci¬ 
fied. 

d. Approval of work plan. Any re¬ 
viewing official may disapprove or 
direct that a work plan be revised. By 
concurring and forwarding the work 
plan to the next reviewer, each review¬ 
ing official will be deemed to recom¬ 
mend approval of the work plan as 
presented. Approval of a work plan is 
limited to the Secretarial level. The 
initiating office may be required to 
revise the work plan prior to. or as a 
condition of. approval. An approved 
work plan is a commitment by the ini¬ 
tiating bureau or office that the regu¬ 
lation project will be undertaken in 
conformity with the approved plan. 
Bureau and office heads will be held 
accountable for carrying out the plan 
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as approved, whether revised or 
amended. 

e. Revision or amendment of work 
plan. (1) The originating office may. 
at any time during the development of 
a regulation, initiate a revision of an 
approved work plan. Unless the Secre¬ 
tary has determined the regulation 
not to be significant, a material, sub¬ 
stantive revision of items (1). (2). (3). 
(5). (6), (7). or (8) of the work plan, 
prior to publication of a notice of pro¬ 
posed rulemaking, requires resubmis¬ 
sion for Secretarial approval. Any 
such revision made to the w r ork plan 
after such publication does not require 
resubmission, but shall be explained in 
connection with approval of the final 
regulation under paragraph 14.c. A re¬ 
vision of item (9) also requires resub¬ 
mission. if the target dates under (a), 
(c), or (f) are to be delayed for more 
than three months. In such event, the 
resubmission for approval shall state 
the reasons for the delay. Revision of 
item (10), at any time, requires resub¬ 
mission for Secretarial approval. 

(2) Nonmaterial, nonsubstantive 
changes in any item, and changes in 
item (9), other than as specified in e. 

(1) above, of approved work plans for 
significant regulations, or any changes 
(other than to item (10)) to work plans 
covering regulations identified as non¬ 
significant, may be accomplished by 
amendment. Amendments do not re¬ 
quire Secretarial approval. 

(3) Revisions or amendments to ap¬ 
proved work plans shall be made by 
placing brackets ”[]” around material 
to be deleted and underlining new lan¬ 
guage. This will permit immediate 
focus on changes and will provide a 
continous history of the work plan. 

f. Public availability of work plans. 
Items (1) through (5) of approved 
work plans will usually be publicly 
available as published in semiannual 
agendas. In addition, other items of 
approved work plans will be publicly 
available upon request in accordance 
with the provisions of the Freedom of 
Information Act. 

10. OPPORTUNITY FOR PUBLIC 
PARTICIPATION 

As otherwise required, and in accord¬ 
ance with paragraph 7.c.. each bureau 
and office shall give the public, in gen¬ 
eral, and State and local governments 
or their representatives, in particular, 
an early and meaningful opportunity 
to participate in the regulatory proc¬ 
ess. In so doing, bureaus and offices 
shall also take into account the provi¬ 
sions of the Federal Advisory Commit¬ 
tee Act. and TD 10-06.E. Treasury Ad¬ 
visory Committee Management, dated 
September 2. 1977. Bureaus and of¬ 
fices may consider a number of ways 
to provide this opportunity, including: 

(1) publishing an advance notice of 
proposed rulemaking; 
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(2) holding open conferences or 
public hearings; 

(3) sending notices of proposed regu¬ 
lations to publications likely to be read 
by those affected; and 

(4) notifying interested parties di¬ 
rectly. Bureaus and offices shall allow 
at least 60 days for comment on pro¬ 
posed significant regulations. If this is 
not possible, the regulation shall be 
accompanied by a brief statement of 
the reason why a shorter time period 
is necessary. 

11. SEMIANNUAL AGENDA 

a. Schedule of semiannual agenda. 
Each year, by September 1. starting in 
1978, the head of each bureau or office 
shall submit to the Executive Secre¬ 
tary, a statement of the dates on 
which the bureau or office proposes to 
publish its semiannual agenda. The 
Executive Secretary shall compile the 
Department’s publication schedule on 
the basis of these submissions and, 
with Secretarial approval, submit the 
schedule for publication in the Feder¬ 
al Register on the first Monday in 
October of each year, starting in 1978. 

b. Semiannual agendas. Each bureau 
or office shall publish its semiannual 
agenda in accordance with the sched¬ 
ule published in the Federal Register 
in October of each year, and may pub¬ 
lish a supplement at any time. The 
publication of supplemental agendas 
shall be publicized in accordance with 
the applicable provisions of paragraph 
10. The head of each bureau or office 
shall submit the semiannual agenda, 
or supplements thereto, for Federal 
Register publication by signing below 
the subscription. "By direction of the 
Secretary of the Treasury.” 

(1) Each semiannual agenda shall be 
composed of two parts, a list of signifi¬ 
cant existing regulations under devel¬ 
opment. and a list of significant regu¬ 
lations under development, and a list 
of significant existing regulations to 
be reviewed. Each list shall include sig¬ 
nificant regulations for which a work 
plan is not required by reason of the 
effective date provisions of paragraph 
6.. or by the W’aiver provisions of para¬ 
graph 5.d. Other regulations for which 
a work plan has not been prepared 
shall not be included. Regulations de¬ 
termined to be nonsignificant may 
also be listed within the appropriate 
list of significant regulations. For each 
regulation listed, the semiannual 
agenda shall set forth the information 
described in paragraph 9.b.(l) through 

(5). The semiannual agenda shall also 
indicate the status of regulations 
listed on prior semiannual agendas. 

(2) In keeping with the intent of this 
Directive, bureaus and offices shall, as 
necessary, publish negative semiannu¬ 
al agendas. 

(3) Upon publication of a semiannu¬ 
al agenda or supplement, the bureau 
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or office shall also furnish a copy to 
the Executive Secretary. 

12. REVIEW OF EXISTING REGULATIONS 

a. Criteria. Bureaus or offices shall 
periodically review their existing regu¬ 
lations to determine if they are achiev¬ 
ing the policy goals set forth in para¬ 
graph 7. Selection of regulations for 
review shall be made on the basis of 
the following criteria listed in the 
order of their significance. Regula¬ 
tions which: 

(1) were issued prior to enactment of 
legislation which either materially 
alters the statute under w r hich the reg¬ 
ulations were issued or provides sig¬ 
nificantly different rules concerning 
the subject regulatory matter from 
the rules contained in the regulations: 

(2) are the subject of meaningful 
criticism or requests for review direct¬ 
ed to the agency by the public, busi¬ 
nesses, or State and local governments 
or their representatives; 

(3) apply only with respect, to a 
period of time for which the opportu¬ 
nity has expired for the agency to 
secure compliance; 

(4) were issued with respect to cir¬ 
cumstances or conditions which are no 
longer material; 

(5) have not been invoked by those 
affected or the government for more 
than one year; 

(6) the bureau or office considers are 
complied with at an unacceptable level 
by a significant portion of the public; 

(7) by their terms (and without 
regard to the requirements of an un¬ 
derlying statute or court decision) 
impose a reporting, recordkeeping, or 
other burden on those affected there¬ 
by; 

(8) may duplicate or overlap other 
regulations of the Federal govern¬ 
ment; 

(9) have been the subject of a signifi¬ 
cant volume of litigation questioning 
their validity or interpretation: 

(10) contain substantive rules that 
are not simply interpretative rules, 
general statements of policy or rules 
of agency organization, procedure, or 
practice and which have not been sig¬ 
nificantly revised in the preceding six 
years; and 

(11) are complex and can be clarified 
and simplified. 

b. Identification. The head of each 
bureau or office shall ensure that the 
bureau of office maintains a systemat¬ 
ic process for the identification of reg¬ 
ulations for review using the criteria 
set forth above. 

c. Work plan. The bureau of office 
proposing a regulation for review shall 
prepare and obtain Secretarial approv¬ 
al of a work plan in accordance with 
paragraph 9.. prior to starting the 
review of the regulation, unless not re¬ 
quired by reason of the effective date 
provisions of paragraph 6. Review of a 


regulation shall follow the procedural 
steps applicable to the development of 
new regulations. 

d. Agenda. Significant regulations 
approved for review shall be included 
in the semiannual agenda as provided 
in paragraph 11. 

13. REGULATORY ANALYSIS 

a. Responsibility. Some significant 
regulations may have major economic 
consequences for the general economy, 
for individual industries, geographic 
regions, or levels of State or local gov¬ 
ernments. For these regulations, a reg¬ 
ulatory analysis shall be prepared. 
Such an analysis shall be a careful ex¬ 
amination of alternative approaches, 
which is undertaken early in the regu¬ 
latory process in order to be available 
to reviewers and the Secretary. 

b. Criteria.. A regulatory analysis 
shall be prepared for significant regu¬ 
lations or amendments to existing reg¬ 
ulations which will, or can reasonably 
be calculated or estimated to. result in: 

(1) an annual impact (positive, nega¬ 
tive. or combination) on the general 
economy of $100 million or more; 

(2) an annual increase in costs or 
prices for an individual industry, geo¬ 
graphic region, level of government, or 
identifiable class of individuals or busi¬ 
ness entities of $40 million or more; or 

(3) an effect on an individual indus¬ 
try. geographical region, or level of 
government which is of such a magni¬ 
tude. without reference to a particular 
dollar threshold, that: 

(a) the continued existence of an in¬ 
dustry. or significant sector thereof, is 
seriously threatened; 

(b) severe dislocation, market disrup¬ 
tions. or shortages of labor would 
result; or 

(c) the ability of a governmental 
unit to continue to carry out its gov¬ 
ernmental functions is seriously un¬ 
dermined. 

c. Exception. A regulatory analysis 
will not be required if the economic or 
other consequences meeting the above 
criteria flow directly from the statute, 
international agreement, or court deci¬ 
sion being implemented. In such 
event, an abbreviated, conclusionary 
statement setting forth these facts 
shall be prepared in lieu of a regula¬ 
tory analysis and shall be publicly 
available in the same manner as a reg¬ 
ulatory analysis. 

d. Discretion. In addition to the spe¬ 
cific criteria in b. above, a work plan 
submitted for Secretarial approval 
may provide that a regulatory analysis 
shall be prepared on any proposed sig¬ 
nificant regulation or amendment to 
an existing regulation. The Secretary 
may also direct that such an analysis 
be prepared as part, or as a condition, 
of Secretarial approval of the original 
or revised work plan. 


e. Preparation of draft regulatory 
analysis. When an approved work plan 
requires a regulatory analysis, the 
originating office shall prepare a draft 
prior to. or at the time of, the actual 
drafting of the proposed regulation. 
The originating office shall obtain 
such information, expertise, assist¬ 
ance, or review as is necessary from 
any available source within and out¬ 
side the Government. However, no es¬ 
sential data shall be sought (other 
than data protected from disclosure by 
law) from State or local governments, 
or from the private sector that is al¬ 
ready available to the Government, 
even if in some other form. If it. none¬ 
theless, becomes necessary to seek es¬ 
sential data from State or local gov¬ 
ernments or the private sector, it shall 
be done in the least burdensome 
manner, and in accordance with appli¬ 
cable laws concerning reports by the 
public and the safeguarding of propri¬ 
etary information. Each regulatory 
analysis shall contain, as a minimum, 
the following: 

(1) a succinct statement of the prob¬ 
lem; 

(2) a description of the major alter¬ 
native w'ays of dealing with the prob¬ 
lem that were considered; and 

(3) an analysis of the economic con¬ 
sequences of each alternative and a de¬ 
tailed explanation of reasons for 
choosing one alternative over the 
others, including consideration of 
costs of compliance. 

f. Preparation of final regulatory 
analysis. The originating office shall 
prepare the final regulatory analysis, 
using the same process as with the 
draft, to reflect changes resulting 
from public participation in the rule- 
making process. The final regulatory 
analysis shall accompany the final ru¬ 
lemaking through all review and ap¬ 
proval levels, including Secretarial ap¬ 
proval. 

g. Availability. An explanation of 
the regulatory approach selected or 
favored and a short description of 
other alternatives considered shall be 
included in both the notice of pro¬ 
posed rulemaking and the final rule- 
making. Also, a statement shall be in¬ 
cluded as to how the public may 
obtain a copy of the draft or final reg¬ 
ulatory analysis. 

14. APPROVAL OF REGULATIONS 

a. Proposed regulations. Each ad¬ 
vance notice of proposed rulemaking, 
or notice of intent to hold a public 
hearing or conference, or notice of 
proposed rulemaking issued in accord¬ 
ance with an approved work plan shall 
be signed by. or at the direction of, the 
bureau or office head, approved, if 
otherwise required, by the appropriate 
policy official, and submitted by the 
bureau or office to the Federal Regis¬ 
ter for publication, if the approved 
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work plan includes a determination 
that the rulemaking does not involve a 
significant regulation, a statement 
shall be included in the notice that 
the regulation does not meet the 
Treasury criteria for a significant reg¬ 
ulation. 

b. Nonsignificant final regulations . 
Final regulations which have been de¬ 
termined not to be significant in an 
approved work plan shall be signed by 
the bureau or office head, approved, if 
otherwise required, by the appropriate 
policy official, and submitted by the 
bureau or office to the Federal Regis¬ 
ter for publication. The final rulemak¬ 
ing shall include a statement that the 
regulation does not meet Treasury cri¬ 
teria for a significant regulation. 

c. Significant final regulations, regu¬ 
lations which are significant shall be 
signed by the bureau or. office head, 
approved, if otherwise required, by the 
appropriate policy official, and for¬ 
warded to the Executive Secretary for 
the Secretarial determination that the 
regulation should be approved for 
publication in the Federal Register. 
The Secretarial determination shall be 
requested by a memorandum from the 
appropriate policy official. The memo¬ 
randum shall contain or transmit the 
following: 

(1) the justification of the need for 
the new or revised regulation or other 
final action: 

(2J a brief discussion demonstrating 
the adequacy of consideration given to 
both the direct and indirect effects of 
the regulation; 

(3) a brief discussion of alternative 
approaches considered and the 
reason(s) why the approach chosen is 
considered the least burdensome of 
the acceptable alternatives; 

(4) evidence that public comments 
received during the development of 
the regulation have been considered 
and that an adequate response has 
been prepared, addressing the issues 
raised by the comments; 

(5) documentation of new' reporting 
burdens or recordkeeping require¬ 
ments necessary for compliance; 

(6) a plan for evaluating the effec¬ 
tiveness of the regulation after its is¬ 
suance; 

(7) a copy of the final regulatory 
analysis, where applicable; and 

(8) a recommendation for Secretarial 
authorization to publish the regula¬ 
tion. 

Approval of the recommendation to 
authorize publication of the regula¬ 


tion will evidence that the Secretary 
has determined the regulation to be 
needed and that all steps preliminary 
to publication have been satisfactorily 
completed. It will also evidence that 
the regulation has been reviewed, that 
it is WTitten in plain English, and that 
it contains the name, address, and 
telephone number of a knowledgeable, 
responsible official. After approval, 
the regulation shall be submitted to 
the Federal Register for publication 
by the bureau or office. 

15. RESPONSIBILITIES 

a. Heads of bureaus and offices shall 
insure that: 

(1) the initiation, preparation, publi¬ 
cation, and review of regulations by 
their respective organizations are con¬ 
ducted in accordance with this Direc¬ 
tive; 

(2) proposed regulation projects, 
w'hich require a work plan, are submit¬ 
ted for Secretarial approval with well 
articulated work plans responsive to 
the requirements of this Directive, and 
that work plans are accomplished as 
approved and by the specified target 
dates; 

(3) when appropriate, those pro¬ 
posed regulation projects involving 
particularly far reaching or sensitive 
issues requiring particular review by 
the Secretary or Deputy Secretary are 
so identified; and 

(4) the President’s objectives as ex¬ 
pressed in Executive Order 12044 and 
this Directive are met as fully as possi¬ 
ble. 

b. Under Secretaries, the General 
Counsel, and Assistarit Secretaries 
shall insure that: 

(1) heads of bureaus and offices re¬ 
porting to them receive the coopera¬ 
tion and assistance they may require 
to carry out their responsibilities 
under this Directive; and 

(2) every responsibility is carried 
out, including the identification of 
those proposed regulation projects in¬ 
volving particularly far reaching or 
sensitive issues requiring particular 
review by the Secretary or Deputy 
Secretary. 

c. The Assistant Secretary for Eco¬ 
nomic Policy and. where appropriate. 
the Assistant Secretary for Tax Policy 
shall assist and cooperate with heads 
of bureaus and offices in preparing 
regulatory analyses, when required, 
and review', and advise the Secretary 
on. the adequacy of such analyses. 


The Office of Tax Analysis shall pre¬ 
pare those portions of regulatory anal¬ 
yses respecting Internal Revenue Serv¬ 
ice regulations dealing with economic 
consequences. 

d. The Executive Secretary shall 
serve as the principal point of contact 
with the Office of Management and 
Budget and other agencies on the im¬ 
provement of regulations and provide 
staff support to the Secretary by: 

(1) compiling and publishing the 
annual listing of semiannual agenda 
publication dates; 

(2) reviewing work plans; 

(3) maintaining a current file of ap¬ 
proved work plans; 

(4) monitoring bureau and office 
publication and compliance with semi¬ 
annual agendas and. for that purpose, 
maintaining a current file of published 
agendas; 

(5) reviewing, and maintaining a cur¬ 
rent file of, regulatory analyses in 
draft and final form; 

(6) reviewing final rulemaking re¬ 
quests and insuring that each such re¬ 
quest and final rule complies with this 
Directive and is ready for Secretarial 
approval; and 

(7) monitoring and evaluating the ef¬ 
fectiveness of this Directive, in terms 
of the Executive order which it imple¬ 
ments, and providing a report on such 
effectiveness to the Secretary by Janu¬ 
ary 15, 1980. 

16. JUDICIAL REVIEW 

Nothing in this Directive is intended 
to provide new grounds for judicial 
review or to be interpreted as super¬ 
seding any existing statutory obliga¬ 
tion governing rulemaking. 

17. expiration 

Unless extended, this Directive ex¬ 
pires on September 30. 1980. 

18. OFFICE OF PRIMARY INTEREST 

Office of the Executive Secretary 
Immediate Office of the Secretary. 

W. Michael Blumenthal. 

• * * • • 

This report is submitted for the De 
partment of the Treasury. 

Dated: November 2, 1978. 

W. Michael Blumenthal, 
Secretary of the Treasury. 

CFR Doc. 78-31533 Filed 11-7-78: 8:45 ami 
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|4110-02-M) 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

[45 CFR Part* 144, 175, and 176] 

NATIONAL DIRECT STUDENT LOAN, COLLEGE 
WORK-STUDY, AND SUPPLEMENTAL EDUCA¬ 
TIONAL OPPORTUNITY GRANT PROGRAMS 

AGENCY: Office of Education. HEW. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: 1. The Commissioner Ls 
revising sections 3. 4. 5. 6, 7, and 16 of 
the National Direct Student Loan. 
College Work-Study, and Supplemen¬ 
tal Educational Opportunity Grant 
Program regulations. These three pro¬ 
grams are popularly known as the 
three “campus-based” Federal pro¬ 
grams of student financial aid. 

2. These revisions are being made (a) 
to correct previous inequities in dis¬ 
tributing funds among institutions of 
higher education and (b) to require 
that the institutions verify any esti¬ 
mated family income data on applica¬ 
tions for financial aid submitted 
before January 1 for an award year be¬ 
ginning after that date. 

3. As a result of these changes, the 
form used by institutions for applying 
for Federal funds will be simplified. 
Regional review panels will be elimi¬ 
nated. Funds will be distributed 
among institutions by formula, rather 
than in accordance with panel recom¬ 
mendations. The Commissioner’s “dis¬ 
cretionary” 10 percent of each appro¬ 
priation will also be distributed among 
States by the same formula. Finally, 
no Federal funds may be given to any 
student based on unverified income 
data submitted before Januar 1. Ver¬ 
ification will be optional on forms sub¬ 
mitted after January 1. 

DATES: Comments must be received 
on or before December 7. 1978. There 
will be hearings in New York, New Or¬ 
leans. Chicago, and Seattle at the loca¬ 
tions listed below. 

ADDRESSES: Comments should be 
addressed to Mr. Thomas Butts. Room 
4662 ROB. 400 Maryland Avenue SW., 
Washington. D.C. 20202. 

November 27—New York. N.Y., Office of 
Education. Region II, Room 1-102-Lobby 
Floor, 26 Federal Plaza. New York. NY. 
10007; 9 a.m. to conclusion. Contact 
person for scheduling presentation times: 
Ms. Tillie Wachs. 212-264-4045. 

December 4 - New Orleans. La.. Tulane Uni¬ 
versity. McAlister Drive University 
Center. Stibbs Room A and B. New Or¬ 
leans. La.: 10 a.m. to conclusion. Contact 
person for scheduling presentation times: 
Ms. Carole Sivright. Dallas Regional 
Office. 214 767-3766. 

December 6-Chicago. Ill.. Loyola Universi¬ 
ty. Downtown Campus. Regis Room. 820 


N. Michigan Avenue, Chicago. Ill. 60611; 9 
a.m. to conclusion. Contact person for 
scheduling presentation times: Mr. Tom 
Schindler. 312-353-8943. 

December 8—Seattle. Wash., Federal Build¬ 
ing. South Auditorium. 915 Second 
Avenue. Seattle, Wash., 98174; 9 a.m. to 
conclusion. Contact person for scheduling 
presentation times: Mr. Jesse Lockyer. 
206-442-4156. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Jack Reynolds, 202-245-0231. 

SUPPLEMENTARY INFORMATION: 
The proposed amendments regarding 
distribution of campus-based student 
aid funds are based on recommenda¬ 
tions made to the Commissioner by a 
panel of student financial aid experts 
and on public comment received on 
those recommendations. The recom¬ 
mendations were distributed to the 
public in the June 1978 Bulletin of the 
Bureau of Student Financial Assist¬ 
ance of the Office of Education (BSFA 
Bulletin), the relevant portions of 
which are reproduced below, after 
“Other comments.” Readers are invit¬ 
ed to read that part of the preamble 
for the text of the recommendations, 
and for the background and rationale 
of this proposal. Written comments 
were received on those recommenda¬ 
tions. and public hearings were held 
during the first 2 weeks of July in San 
Francisco, Houston, Washington, D.C., 
and Chicago. 

As a result of public comment on the 
recommendations of the panel of ex¬ 
perts, this proposal varies from those 
recommendations in several ways. 
First, this proposal covers only the 
first year of the recommended 3-year 
phase-in process. A later Notice of Pro¬ 
posed Rulemaking will be required to 
carry out the second and third years 
of that process. This guarantees that 
public comment will be received on the 
results of the first year of the new 
procedure before the second and third 
years are incorporated in the regula¬ 
tions. Additionally, changes have been 
made in some details of the formulas 
recommended by the panel of experts. 

This proposal is similar to the rec¬ 
ommendations of the panel of experts 
in that it gives both current partici¬ 
pants in the programs and new appli¬ 
cants a conditionally guaranteed level 
of funding during the first year of Im¬ 
plementation of the new process. In 
general, the guarantee is conditional 
on enough money being appropriated 
for each program. This proposal dif¬ 
fers from the recommendations in its 
definition of funding and in other de¬ 
tails discussed below. 

Under this proposal an institution’s 
level of funding will be considered the 
greater of its actual 1977-78 expendi¬ 
tures or its projected 1978-79 expendi¬ 
tures. These amounts will be com¬ 
pared for each program separately. 


Each institution’s projected 1978-79 
expenditures will be calculated by the 
Office of Education. This will be done 
in two steps: First, the Office of Edu¬ 
cation will determine for each institu¬ 
tion what percent it spent of the funds 
available to it in each program during 
1977-78. The data for making this de¬ 
termination will be taken from the 
fiscal-operations report filed by the in¬ 
stitution as part of its application. 
Then, the amount of funds available 
to the institution in each program 
during 1978-79 will be multiplied by 
that percentage to determine its pro¬ 
jected expenditures. 

If an institution did not participate 
in a particular program during 1977-78 
but has funds available to it in that 
program during 1978-79. 100 percent 
use will be assumed. 

If an institution is a nonparticipant 
in all programs during 1978-79, it will 
also receive a conditional guarantee of 
funding. Since that guarantee cannot 
be based on the institution’s actual 
1977-78 or projected 1978-79 expendi¬ 
tures, a substitute measure will be 
used. That substitute measure will be 
the amount of funds awarded in each 
program to last year’s new applicants 
for their expenditure during 1978-79 
divided by the number of enrolled stu¬ 
dents in those schools. This will give 
an average award per enrolled student. 
Averages will be calculated by type 
and control, using a national data 
base. (Types of institutions are univer¬ 
sities, 4-year schools. 2-year schools, 
area vocational schools, and others. 
Control means public, nonprofit pri¬ 
vate. and proprietary.) The average 
for each program will be multiplied by 
a new applicant’s current actual en¬ 
rollment to determine its conditional 
guarantee in that program for 1978- 
80. 

This approach differs from that rec¬ 
ommended by the panel of experts. 
Their recommendation was that a new 
applicant’s funding level should be its 
“fair share,” computed as described 
under “Calculation of fair shares.” 

Each institution, both “new” and 
“old,” therefore will have a condition¬ 
al guarantee for a specific amount of 
funding. If it has participated in one 
or two of the programs, but not all 
three, its conditional guarantee will 
cover only the program(s) in which it 
has participated. It will know this 
amount before it files its application 
for funding. 

To apply for the funds covered by its 
conditional guarantee, an institution 
need only file its fiscal-operations 
report for 1977-78 (if it had funds for 
that year) plus an abbreviated applica¬ 
tion stating its request in each pro¬ 
gram. First-time applicants and those 
who had no funds for 1977-78 may file 
the application form only. 
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To receive more funds than its con¬ 
ditional guarantee, the institution 
must file the additional data discussed 
below in the description of fair shares. 

The amount of funding an institu¬ 
tion eventually receives may be lower 
than the amount of its conditional 
guarantee. There may not be enough 
money available either in the appro¬ 
priation nationally or in the funds 
available for a particular State to 
honor all conditional guarantees fully. 
In that case reductions in funding will 
be made. The amount of reduction 
may vary State-by-State and program- 
by-program because of the operation 
of the various statutory State allot¬ 
ment/apportionment formulas. 

To determine whether the condition¬ 
al guarantees can be honored in full, 
the Commissioner will total them na¬ 
tionally and by State and compare 
those totals with the funds available. 
If available funds are sufficient to 
honor all conditional guarantees, they 
will be honored. Otherwise they will 
be reduced by the amount necessary 
to make them equal the amount of 
available funds. 

If available funds exceed the 
amount of the conditional guarantees, 
the excess funds will be given to those 
institutions whose fair shares exceed 
the amount of their conditional guar¬ 
antees. 

Calculation of Pair Shares 

The Office of Education will com¬ 
pute by formula an institution’s fair 
share of each appropriation. To have 
its fair share computed, an institution 
must supply the actual, verifiable date 
elements needed to perform the neces¬ 
sary calculations. Those data elements 
are defined in some detail in section 6 
of the three regulations and are dis¬ 
cussed further below under “Factor^ 
used in the formulas." One formula 
will be used for SEOG. a second one 
for NDSL and CWS. 

Expressed in simple terms, SEOG 
need equals 70 percent of cost minus 
EPC and gift aid. Stated another way. 
if gift aid funds available to applicant 
undergraduate students plus their ex¬ 
pected family contribution ..total less 
than 70 percent of their costs, the in¬ 
stitution will be considered to have a 
need for SEOG funds. 

That “need" will then be split be¬ 
tween initial year (IY) funds and con¬ 
tinuing year (CY) funds in the same 
proportion as the institution’s requests 
in those two categories. For example, 
if the institution requests $100,000 in 
IY funds and $200,000 in CY funds 
and is determined to need $150,000 
total in SEOG funds, that total will be 
divided between IY and CY in the pro¬ 
portion of 1:2, which would amount to 
$50,000 in IY and $100,000 in CY. 

To determine an institution’s fair 
share of the IY anbd CY appropri¬ 
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ations, the amount of need for all ap¬ 
plicant institutions for IY and CY 
funds will be divided by the total need 
for those funds to compute that insti¬ 
tution “IY index" and its “Cy index." 
Those indexes will be multiplied by 
the appropriations for initial and con¬ 
tinuing funds to determine the institu¬ 
tion’s fair share of those funds. If the 
institution does not supply the figures 
needed to make these computations, 
its fair share of the available funds 
will be assumed to equal its condition¬ 
al guarantee. 

The “self-help" formula to be used 
for CWS and NDSL considers both un¬ 
dergraduate and graduate students. 
The formula totals need for self-help 
among undergraduates plus need for 
self-help among graduate students. 
Self-help is the amount of funds a stu¬ 
dent receives from w'ork or from loans. 

Since 70 percent of undergraduate 
costs have already been considered in 
determining an institution's SEOG 
index, only 30 percent of undergrad¬ 
uate costs will be considered In deter¬ 
mining the need for self-help among 
undergraduates. Need for self-help 
among undergraduates. Need for self- 
help at an institution is computed by 
adding the need for self-help among 
the various income-level categories of 
students attending the institution. 

Specifically, for each undergraduate 
income cell (all of which are displayed 
in section 6 of the proposed regula¬ 
tions). need for self-help equals the 
lesser of (I) 30 percent of cost, or (2) 
cost minus expected family contribu¬ 
tion (but not less than zero). As an ex¬ 
ample. suppose at one institution the 
average undergraduate cost Is $4,000 
and the expected family contribution 
(EFC) is $2,500 per student in one 
income cell. The per capita need for 
self-help funds is the lesser of (1) 30 
percent of the cost, which is $1,200 (30 
percent of $4,000), or (2) cost minus 
EFC. which is $1,500 ($4,000 minus 
$2,500). Since $1,200 is less than 
$1,500, the per capita need for self- 
help in that cell will be considered to 
be $1,200. If for another income cell 
the EFC is $3,900 per student, the per 
capita need for self-help funds Is the 
lesser of (I) 30 percent of cost ($1,200). 
or (2) cost minus EFC ($100) or $100. 
Finally, if the EFC in a cell is $5,000 
per student, the per capita need for 
self-help is zero. 

For graduate students 100 percent of 
cost w ill be considered in determining 
the need for self-help funds. Thus, for 
each graduate student Income cell the 
per capita need for self-help funds will 
be cost minus EFC (but not less than 
zero). An institution's total need for 
self-help funds is the sum of under¬ 
graduate and graduate need for those 
funds. An institution’s self-help index 
will be computed by dividing its need 
for self-help funds by the total need of 
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all institutions, nationally, for those 
funds. 

The institution's fair share of the 
CWS appropriation will be calculated 
by multiplying the CWS appropriation 
by its self-help index. If the institu¬ 
tion does not file the information 
needed by the Office of Education to 
make this calculation, its fair share 
will be assumed to equal its condition¬ 
al guarantee. 

For the NDSL program, each institu¬ 
tion will receive a fair share of the 
amount available for lending in 1979- 
80. Funds available for lending Include 
collections, other Fund income, and 
reimbursements of cancelled Direct 
loans as well as the appropriation and 
the matching institutional capital con¬ 
tributions. This amount will be multi¬ 
plied by the institution’s self-help 
index to give the Institution's total ap¬ 
proved level of expenditure (LOE), 
which is its fair share of the total 
funds available. If the institution does 
not file the information the Office of 
Education needs to compute its fair 
share of available funds, its LOE will 
be considered to equal its conditional¬ 
ly guaranteed amount. 

The amount of new Federal capital 
contribution for any institution will be 
derived from its LOE, by subtracting 
from that amount its projected collec¬ 
tions, other Fund income^ and Federal 
reimbursements to its Fund of Direct 
Loans cancelled by its borrowers. The 
difference obtained by making that 
subtraction will be multiplied by 90 
percent to determine its Federal Capi¬ 
tal Contribution. 

Institutions can expect the full 
amount of their calculated FCC if 
they can fulfill one of the following 
three requirements: 

(1) The institution’s default rate is 
less than 10 percent; 

(2) The institution's default rate is 
more than 10 percent, but the number 
of loans made by that institution 
which are in default for less than 2 
years on June 30, 1978, are at least 10 
percent less than the number of loans 
made by that institution and in de¬ 
fault for less than 2 years on June 30, 
1977; 

(3) The institution's default rate is 
more than 10 percent, but the institu¬ 
tion can document, under § 144.7, that 
it has exercised due diligence as set 
forth in Subpart C of the NDSL regu¬ 
lations published in the Federal Reg¬ 
ister of November 24, 1976, for the 
past 2 aw ard years. 

NOTE.-See Subpart C—Loan Collection— 
Due Diligence , attached as an appendix to 
this NPRM. 

In projecting an Institution’s collec¬ 
tions. the Commissioner will consider 
its default rate. If its default rate is 10 
percent or below, its collections will be 
projected by multiplying its actual 
1977-78 collections by 121 percent. If 
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its default rate is greater than 10 per¬ 
cent. it will be expected to increase its 
1977-78 collections by 121 percent plus 
the excess overdue amount. 

The excess overdue amount will be 
computed as follows: First, the Com¬ 
missioner will determine the amount 
of defaulted loans which w f ould equal 
a 10 percent rate. This will be done by 
multiplying the total amount of ma¬ 
tured loans by 10 percent. Second, the 
Commissioner will determine the ratio 
between this amount and the unpaid 
principal balance of defaulted loans. 
W'hich the institution will report on 
line IIC6.8E of its fiscal-operations 
report. Third, this ratio will be sub¬ 
tracted from one. Fourth, the princi¬ 
pal amount past due on defaulted 
loans (which is reported on line 
IIC6.8F) will be multiplied by this dif¬ 
ference to determine the excess over¬ 
due amount. 

As an example, suppose that an in¬ 
stitution’s Loan Fund has matured 
loans totalling $1,000,000. Further sup¬ 
pose that the unpaid principal balance 
of defaulted loans reported by the in¬ 
stitution on line IIC6.8E of its fiscal- 
operations report equals $150,000. 
Then suppose that the past-due princi¬ 
pal amount in line IIC6.8F of the insti¬ 
tution’s fiscal-operations report is 
$90,000. Using these figures, the insti¬ 
tution’s excess overdue amount would 
be calculated as follows: 

1. Ten percent of $1,000,000 equals 

$ 100 , 000 . 

2. The ratio of $100,000 to $150,000 
equals 36. 

3. One minus 36 equals V6. 

4. One-third times $90,000 equals 
$30,000, the excess overdue amount. 

Shifting Funds in Self-Help 
Programs 

A procedure will be established to 
accommodate those institutions filing 
under Part B which wish to shift a 
portion of funding from one self-help 
program to another. 

In situations where the institutional 
formula generates a potential level of 
NDSL or CW-S funding in excess of 
that requested by an institution, this 
excess will be “brokered” (within the 
Office of Education funding process) 
with other institutions. For example, 
if the Self-Help formula provides a 
CW-5 recommendation which exceeds 
the maximum amount requested in 
that program, the difference will be 
put into an “excess” CW-S pool. As¬ 
suming that the institution’s need for 
NDSL funds has not been fully met. 
each of these institutions will have its 
NDSL (FCC) recommendation in¬ 
creased by money in the “excess’’ 
NDSL (FCC) pool times its proportion¬ 
ate contribution to the “excess” CW-S 
pool. Similarly, other institutions may 
have their CW-S recommendation in¬ 
creased by the money in the “excess” 


CW-S pool times the proportionate 
contribution to the “excess” NDSL 
pool. 

In this manner, shifting of funds by 
one institution between programs may 
be possible but no other institution 
needing those funds will be adversely 
affected. Shifting of self-help funds 
into SEOG will not be permitted. 

Factors Used in the Formulas 

There was considerable public confu¬ 
sion concerning the meaning of var¬ 
ious terms used in the formulas recom¬ 
mended by the panel of experts, as 
those formulas were explained in the 
BSFA Bulletin. We are therefore offer¬ 
ing the following clarification of the 
terms used in this proposal. 

“Undergraduate costs” and “gradu¬ 
ate student costs” will be computed as 
follows: 

First, the institution will determine 
the number of “applicant students” in 
each category and report those num¬ 
bers to the Office of Education. The 
institution will do this by counting the 
number of undergraduate and gradu¬ 
ate students from whom it received 
completed applications for financial 
aid for 1977-78 (or comparable infor¬ 
mation in another form) and subtract¬ 
ing from these numbers the number of 
students who did not meet the require¬ 
ments of (a) being a citizen or perma¬ 
nent resident of the United States and 
(b) being enrolled as at least a half¬ 
time student in an eligible program. 

Second , the institution will tell the 
Office of Education its total tuition 
and fee revenue from all undergrad¬ 
uate students and its total tuition and 
fee revenue from all graduate students 
and the total numbers of those stu¬ 
dents. Using these numbers the Office 
of Education will compute the institu¬ 
tion’s average tuition and fee revenue 
per undergraduate student and its 
average tuition and fee revenue per 
graduate student. The Office of Edu¬ 
cation will then multiply these aver¬ 
ages by the number of applicant stu¬ 
dents in each category to determine 
the total amount of tuition and fee 
revenue from applicant students in 
each category. 

Third, the Office of Education will 
multiply the number of applicant stu¬ 
dents in each category by a single na¬ 
tional average figure for living ex¬ 
penses plus books and supplies. The 
living expenses figure used will be the 
Basic Grant family size offset for 
1977-78 for single persons, multiplied 
by three-fourths to cover 9 months 
rather than 12. For the 1979-80 appli¬ 
cation the living expense figure used 
will be $2,250. The Office of Education 
will add $200 to this figure for books 
and supplies. 

Fourth , the Office of Education will 
add together the amounts it computes 
for total tuition and fee revenues from 


applicant students and for their living 
expenses and books and supplies to de¬ 
termine their total costs. This will be 
done separately for undergraduate 
and graduate students. 

A number of commenters objected to 
the use of a single national figure for 
living expenses and suggested other 
figures they considered to be more 
sensitive to local variations in the cost 
of living. These recommendations 
were not accepted. The most “local” of 
the readily available published cost of 
living figures are the Department of 
Labor’s figures for standard metropoli¬ 
tan statistical areas (SMSA's). The 
variation of living costs within each 
SMSA is at least as great as the differ¬ 
ence between the least expensive and 
the most expensive SMSA. Therefore 
using the cost of living figures for 
SMSA’s would not eliminate the in¬ 
equity identified by the commenters. 

“Expected family contribution” will 
be computed by the Office of Educa¬ 
tion. To do this, the Office of Educa 
tion will multiply the number of stu¬ 
dents reported by the institution in 
each family income category by the 
national average expected family con¬ 
tribution for that income category. 
The Office of Education is considering 
two different alternatives for comput¬ 
ing these averages. One alternative is 
to use data furnished us by the major 
private need analysis services and 
their method of computing expected 
family contributions. The other is to 
use the 1979-80 family contribution 
schedule for Basic Grants, w r hich is 
currently under development, and 
Basic Grant data. 

For the SEOG formula, “gift aid” is 
defined as including Basic Grants and 
State scholarships and grants plus all 
the categories of gift aid used by the 
institution in determining its mainte¬ 
nance of effort figures for CWS and 
SEOG. The amount to be deducted 
from cost will be 100 percent of the 
grant and scholarship funds received 
by the institution’s students during 
1977-78 from Basic Grants and from 
State scholarships and grants, plus 
two-thirds of the other scholarships 
and grants paid out by the institution 
during that year. The same State and 
institutional figures will be used for all 
of the later years of the new process. 
They will not be recomputed from 
year to year to reflect increased ex¬ 
penditures for scholarships and grants 
in later years either by the State or by 
the institution. This is being done in 
response to several commenters who 
objected that deducting State and in¬ 
stitutional scholarships and grants 
from costs to determine the amount of 
Federal funds an institution will re¬ 
ceive is unfair to those States and in¬ 
stitutions which have made greater ef¬ 
forts than others to aid their needy 
students, often at considerable sacri- 
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flee to themselves. Some of these com* 
menters complained that the recom¬ 
mended procedures would move funds 
out of their States to other States 
whose financial aid programs have 
been less commendable. 

Since funds for the campus-based 
programs are allotted among the 
States by statutory formula, the 
amount of funds being reallotted from 
one State to another will be minimal. 
Furthermore, the Office of Education 
will be using a permanent base year 
(1977-78) to determine the amount of 
State and institutional gift aid it will 
deduct from costs. As a result institu¬ 
tions and States may increase their 
scholarship and grant expenditures 
without fear of losing future Federal 
funds. 

On the other hand, the campus- 
based programs are not intended to re¬ 
place State and institutional funds. 
That is the very meaning of the statu¬ 
tory requirement for maintenance of 
effort in the SEOG in CWS programs. 
Also, some institutions and States are 
much richer than others and there¬ 
fore better able to provide scholar¬ 
ships and grants to their students. It 
would not be fair to ignore these dif¬ 
ferences in ability to pay. For both 
these reasons State and institutional 
expenditures for scholarships and 
grants must be considered. Using 1977- 
78 as a permanent base year accom¬ 
plishes this purpose with a minimum 
of undesirable side effects. 

‘•State scholarships and grants” in¬ 
clude funds given by a State on a case- 
by-case basis to individual students. 
They do not include the ‘’implicit" 
scholarships given to all students in 
public institutions in the form of low 
tuition and fees. 

Other Comments 

A number of commenters objected to 
implementing these propose^ changes 
for the application which they must 
file in October 1978. They stated that 
the Office of Education is not giving 
them enough leadtime to collect the 
new information that will be required. 

If an institution is not able to file 
these new figures, it will still receive 
its conditional guarantee, but it may 
not apply for an amount greater than 
its guarantee. Thus an institution’s in¬ 
ability to supply these figures will not 
keep it from receiving funds but will 
prevent it from receiving any increase. 

A few commenters objected to 
basing an institution’s conditional 
guarantee on its actual expenditures 
or use rate in 1977-78, because that 1 
year could have show r n an abnormally 
low use. for a number of good reasons. 
Several other commenters objected to 
the fact that the recommendations 
made by the panel of experts did not 
include provisions to increase funding 
levels for inflation. 


In response to these commenters. it 
should be noted that any institution, 
even one w r ith a low use rate, may re¬ 
quest additional funding and have the 
Office of Education compute its fair 
share. If an institution’s fair share ex¬ 
ceeds its conditional guarantee, it will 
share in any funds that remain availa¬ 
ble after all conditional guarantees 
have been funded. Any additional 
amount an institution receives as its 
fair share may or may not be enough 
to compensate for the amount of infla¬ 
tion it has experienced, much of which 
may be reflected in increased tuition 
and fees. However, these programs are 
not intended to help an institution in¬ 
crease its tuition and fees. In fact, pro¬ 
prietary institutions may not, by stat¬ 
ute, increase their tuition and fees as a 
result of the aid their students receive 
under these programs. 

Several commenters complained 
that the recommendations made by 
the panel of experts discriminated 
against independent students. Others 
complained that the recommendations 
would prevent an institution from 
shifting a portion of its CWS award to 
its SEOG award and vice versa , w r hich 
is permitted by statute. 

Both of these commenters appear to 
misunderstand the recommendations. 
An institution’s fair share will be cal¬ 
culated by using an average living cost 
for single students. Independent stu¬ 
dents frequently have dependents. No 
allowance is made in the computations 
for those dependents. On the other 
hand, no deduction is being made for 
students whose living costs are lower 
than average, such as students who 
live in their parents home. We are not 
proposing to forbid an institution to 
consider an independent student’s full 
living costs in computing that stu¬ 
dent’s individual need, even though 
the Office of Education does not take 
them specifically into account in com¬ 
puting the institution’s fair share. We 
are also not proposing to amend the 
statute to forbid an institution to shift 
a portion of its SEOG award to its 
CWS award and vice versa. 

A number of commenters objected to 
the fact that the panel of experts rec¬ 
ommended that Regional Panels 
should be abolished. These com¬ 
menters believed that it is desirable to 
use a ‘‘human element” in evaluating 
applications and that the recommend¬ 
ed process is excessively mechanized. 

In response to these commenters we 
must state that the previous applica¬ 
tion procedures were tried for a 
number of years and failed to distrib¬ 
ute funds fairly among all institutions, 
despite the fact that those procedures 
relied heavily on use of the “human 
element." 

Several commenters claimed that 
the effect of the recommended 
changes would be to shift funds from 


low-cost schools to high-cost ones and 
therefore from disadvantaged students 
to*students from middle-income fami¬ 
lies. 

It should be emphasized that the 
only funds shifted under the proposed 
system will be those above the condi¬ 
tional guarantees. Each institution 
will continue to receive the amount of 
funds it has been spending. The for¬ 
mulas will only distribute funds above 
the conditional guarantees. 

Preliminary computer simulations 
indicate that these additional funds 
are not likely to be distributed propor¬ 
tional to current funding. These simu¬ 
lations do not indicate an overall shift 
from low-cost to high-cost schools or 
vice versa. Rather, funds will be shift¬ 
ed from some low-cost schools to 
others and from some high-cofet 
schools to others, reflecting the in¬ 
equities in the old system. 

We do not believe that our proposal 
will penalize disadvantaged students. 
If they are in low-cost institutions. 
Basic Grants will pay up to half their 
costs. Campus-based funds can be used 
to pay the remaining half of costs. If 
they are in high-cost institutions, 
their Basic Grants will not pay as 
much as half of their costs, because 
those costs are greater than $3,600, 
and a Basic Grant may not exceed 
$1,800. At a high-cost institution a stu¬ 
dent from a low-income family needs 
much larger amounts of campus-based 
funds than he or she would at a low- 
cost institution. These factors are ail 
considered in the formulas. 

The Office of Education used a 
survey to decide that 70 percent of un¬ 
dergraduate costs should be met with 
gift aid and family contributions. One 
commenter claimed that the survey is 
unreliable. 

In response to this commenter, the 
Office of Education acknowledges that 
all surveys are fallible. For the pur¬ 
pose of this fund-distribution proce¬ 
dure, however, it is not essential that 
the survey data be absolutely accu¬ 
rate. The survey was adequate to show 
that nationally the share of need met 
with gift aid is between two-thirds and 
three-fourths of need. This is true in 
all categories of institution, both low- 
cost and high-cost. It is plainly appar¬ 
ent that it is not fair to give some in¬ 
stitutions enough SEOG funds to 
enable them to meet the full need of 
all their needy students with gift aid. 
while other institutions are not able to 
do so. This would give the favored 
schools a competitive advantage. 
Therefore a value judgment has been 
made that SEOG funds will be re¬ 
stricted to those institutions which 
cannot meet approximately 70 percent 
of their students aggregate need with 
gift aid. This figure may be changed in 
the final reguation as additional facts 
become know f n concerning the amount 
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of the appropriation and other perti¬ 
nent factors. 

One commenter observed that the 
recommended changes would encour¬ 
age grantsmenship by the “numbers 
gameplayers." 

In reply to this commenter it must 
be stated that all the data which insti¬ 
tutions furnish to the Office of Educa¬ 
tion under these new procedures will 
be audited. The HEW Audit Agency’s 
audit guidelines will be amended to re¬ 
quire the institution’s independent 
auditors to verify these numbers as 
part of the audit procedure now re¬ 
quired by all three of the campus- 
based programs. 

Verification of Estimated Income 
Data 

The verification proposal in section 
16 is not related to the changes being 
made in the institutional application 
process and the consequent changes 
being made in the methods of distrib¬ 
uting funds among the States and 
among the institutions within a State. 
It is being included in this Notice of 
Proposed Rule Making only to avoid 
issuing a separate Notice. 

Studies have shown that families 
make errors when they file application 
for financial aid using estimated 
income data for a year which has not 
yet been completed. Lower-income 
families tend to believe that they will 
make more money than they actually 
do. Higher-income families believe the 
opposite. To avoid these problems, the 
Office of Education is proposing that 
no campus-based funds may be dis¬ 
bursed to a student whose need has 
been computed using estimated data 
submitted before January 1. Institu¬ 
tions may continue to accept applica¬ 
tions before January 1, but they must 
verify the estimates before disbursing 
campus-based funds. They may do this 
by requiring families which apply 
before January 1 to submit a copy of 
their Federal income tax form 1040 
which proves that their proves that 
their estimate of income data was cor¬ 
rect. If the estimate was not correct, 
the institution must make the appro¬ 
priate adjustments in need analysis. 
Verification of data on applications 
submitted after January 1 is optional 
with the institution. 

Recommendations of the Panel of 
Experts 

For the convenience of those readers 
who may not have seen the June 1978, 
BSFA Bulletin . we are repeating the 
substance of the recommendations 
made by the panel of experts. The ear¬ 
lier part of this preamble responds to 
the public comment we received on 
those recommendations. 


Part I— Background 

During the summer of 1977, nine ex¬ 
perts on student financial aid and re¬ 
lated areas were asked by the Commis¬ 
sioner of Education to review the proc¬ 
ess by which Federal student assist¬ 
ance funds are awarded to institutions. 
He asked that recommendations be 
made toward improving the process 
for funding those institutions partici¬ 
pating in the National Direct Student 
Loan (NDSL), College Work-Study 
(CW-S), and Supplemental Education¬ 
al Opportunity Grant (SEOG) pro¬ 
grams. The appointment of this Panel 
was prompted by recommendations 
made by the Student Financial Assist¬ 
ance Study Group, the General Ac¬ 
counting Office, and members of the 
financial aid community. 

Criticism of the Present Funding 
Process 

There has been growing agreement 
that the current funding process is in¬ 
equitable, overly complex, and too 
time consuming. The funding process 
includes the following elements, some 
of which are based upon legislation, 
while others are based upon regula¬ 
tions: 

1. The institutional application proc¬ 
ess. 

2. A review and appeal process culmi¬ 
nating in a recommended level of 
funding. 

3. Establishment of a nationwide 
level of available funds. 

4. Establishment of the available 
level of funds for the eligible institu¬ 
tions in each State including consider¬ 
ation of the statutory State allotment 
formulas, the regulatory Commission¬ 
er’s discretionary 10 percent funds, 
and the level of recommended funding 
in each State. 

5. The finalization of an award letter 
for each eligible institution. 

The application process for campus- 
based funds has undergone many 
changes since 1970. In spite of the 
changes, however, the application 
process and the review and appeal 
process have required an inordinate 
amount of time on the part of institu¬ 
tions and OE staff. Up until 1977 
when the application was developed 
for use by continuing institutions, 
funding decisions were based on unau¬ 
dited projected figures which served to 
encourage grantsmanship. 

The entire funding process is compli¬ 
cated by inflexible State allotment 
formulas W’hich differ among the 
three campus-based programs in seem¬ 
ingly random and inconsistent ways. 
Furthermore, these statutory formu¬ 
las have enrollment as their primary 
ingredient, and thus they bear little 
relationship to the actual financial 
need in a State. The present regula¬ 
tory method of assigning the Commis¬ 
sioner’s discretionary “10 percent 


funds” has ameliorated some of the 
problems of the rigid statutory formu¬ 
las, but it has also encouraged grants¬ 
manship. 

Part II— Operating Assumptions 

The Panel has developed and agreed 
to a number of operating assumptions 
which must be a part of the new fund¬ 
ing process. 

1. Phase in: Any new funding process 
must be phased in over a period of 
years to prevent sudden and precipi¬ 
tous dislocations of funds. 

2. Streamlined process: The funding 
process must be sufficiently stream¬ 
lined to permit the mailing of institu¬ 
tional award letters as early as possi¬ 
ble but not later than January. This 
implies that the Panel Review process 
will no longer exist in its present form. 

3. Standard measurements of need: 
Data collected during the application 
process must allow a standard mea¬ 
surement of relative institutional fi¬ 
nancial need. The ability to make 
standard measurements implies that 
data must be actual (historical), verifi¬ 
able, and auditable. Furthermore, the 
data must be compatible to the extent 
possible, with other Federal requests. 

4. Use of the data: (a) The data col¬ 
lected during the application process 
must be computerized, edited, and 
made available in a very short time 
frame for funding decisions, (b) The 
data must also be available for the de¬ 
velopment of a nationwide Date Base 
which will allow’ the evaluation of 
future funding alternatives. 

5. Reduction of forms: The Fiscal- 
Operations Report and the Tripartite 
application must be combined to 
assure that data will be available on 
time and to eliminate present duplica¬ 
tion in the forms. (FISAP Report) 

6. Timing: The appropriation proc¬ 
ess must precede the application proc¬ 
ess so that exact dollars available will 
be known at each step on the new 
funding process. 

7. Inclusion of unutilized funds: 
Funds distributed in a new funding 
process must include not only new ap¬ 
propriations, but also, to the extent 
possible, unutilized funds from the 
prior year. 

8. Ease of administration: There 
should be liberalized opportunities to 
transfer funds between the campus- 
based programs once they have been 
allocated. Furthermore, the distinc¬ 
tion between Initial Year and continu¬ 
ing Year SEOG authorizations should 
be eliminated. 

9. Changing the formulas and the as¬ 
signment of the 10 percent funds: The 
State allocation formulas and the pre¬ 
sent method of assigning the discre¬ 
tionary 10 percent funds are inequita¬ 
ble and should be changed., The 
changes are generally seen as long- 
range changes, although some portion 
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of the 10 percent funds might be used 
to assist institutions stressed over the 
introduction of a new funding system. 

10. Differentiate grant aid from self- 
help: The funding process should use a 
different conceptual framework for as¬ 
signing SEOG funds than that used 
for assigning funds in the self-help 
programs of NDSL and CW-S. It is ac¬ 
knowledged that there is a great 
demand for grant assistance. It is diffi¬ 
cult for very needy students to borrow 
enough or work enough to meet their 
educational costs, particularly at 
higher cost institutions. 

11. Peer involvement: (Formerly the 
Panel Process) will be confined to an 
evaluative role of the Funding system 
and to the national appeal Process. 

Part III— The New Funding Process 

Based on its Operating Assumptions, 
the new process will be implemented 
in several phases. It is designed to use 
the strengths of the current interim 
funding system as well as to provide 
needed changes. 

Phase I— (Effective Fall 1978 for 
1979-80 Award Year) 

part a 

An institution applying under Part 
A will be awarded funds in one or 
more of the campus-based programs 
based on the amount it is expected to 
use in the current year. (1978-79 
award in each program multiplied by 
the percentage of the 1977-78 award 
used during 1978). This is similar to 
the formula Limit Concept used in the 
Fall of 1977. Adjustments will be made 
for cash carryover and collections of 
the NDSL program. All information 
needed will be taken from the FISAP 
report. Funding levels will, in general, 
be held relatively constant. Available 
funds not used to fund Part A will be 
held for use in funding Part B. No 
modification will be made in Part A 
because of an enrollment change or in¬ 
flation. There will be no shifting of a 
portion of the request between pro¬ 
grams in Part A. 

Institutions Participating for the First 
Time in 1978-79 

In the case of institutions receiving 
awards for the first time in 1978-79. 
100 percent utilization will be assumed 
and recommendations under Part A 
will be equal to 1978-79 award levels. 
Such an institution may also apply 
under Part B. (See below) 

Part B 

Institutions wishing a greater level 
of funding than that permitted under 
Part A will be required to submit a 
minimal amount of additional data 1 on 


1 Funds requested in each of the campus- 
based programs, total tuition and fee rev¬ 
enues. headcount enrollment. BEOG award 


the combined Fiscal Operations 
Report and Tripartite Application 
(FISAP). A funding level under Part B 
will be calculated for each applicant 
institution with the use of formulas 
developed for the purpose of providing 
a standard measurement of institu¬ 
tional need. The formula to be em¬ 
ployed for the self-help programs of 
NDSL and CW-S is different from the 
formula to be employed for the SEOG 
program. Those Part B institutions 
whose need, program by program, has 
not already been met under Part A 
will be awarded an additional sum 
based upon a formula produced insti¬ 
tutional index and the sum remaining 
in each program after part Part A 
funding levels have been set. If addi¬ 
tional funding becomes available, 
these new' funds will be used to pro¬ 
portionately increase allocations 
under Part B. 

New Institutions 

Institutions which will be participat¬ 
ing for the first time in 1979-80 will 
submit those items required of Part B 
filers. Data used to measure institu¬ 
tional need will be derived from cumu¬ 
lative Student Eligibility Report data 
available through the filing of applica¬ 
tions in the BEOG program. A 
number of additional questions on en¬ 
rollment will be included on the 
FISAP for use of newly applying insti¬ 
tutions only. 

Testing the Formulas 

It is assumed that the possible avail¬ 
ability of additional dollars under Part 
B will persuade a substantial number 
of institutions to provide the Office of 
Education with Part B data. This data 
base will, in turn, permit the testing, 
validating, and notification of the for¬ 
mulas prior to Phase II of the process 
at which time all institutions will be 
required to file Part B information. 
Since the formulas have been designed 
to produce standard measurements of 
financial need, one of the criteria used 
to evaluate the formulas will be the ef¬ 
fectiveness with which financial need 
is measured at institutions with var¬ 
ious cost and with various levels of 
non-campus-based financial aid pro¬ 
grams. 

Phase II (Effective in the Fall, 1979, 
or at Such Time as Formulas Have 
Been Sufficiently Tested and De¬ 
termined to Produce Effective Re¬ 
sults) 

part a 

Institutional funding levels will be 
calculated in a manner similar to 
Phase I. Part A. However, institutions 


level. State Grants and Scholarships, Insti¬ 
tutionally administered grants and scholar¬ 
ships. and the number of enrolled students 
in various categories of family Income. 


will be awarded no more than x per¬ 
cent (perhaps 90 percent) of their cur¬ 
rent funding level multiplied by the 
previous years’ utilization percentage. 
Therefore, all else being equal, a 
higher level of funds will be available 
for the funding of Phase II. Part B. 
than were available for Phase I, Part 
B. 

PART B 

All institutions will be required to 
submit the information described 
under Phase I. Part B. and these data 
will be used to test the institution’s 
need for further funds to supplement 
the amount available under Part A. 
Thus, the formulas which will have 
been developed will play an increasing¬ 
ly important role in the assignment of 
funds to institutions. 

Phase III 

PART A 

Institutional funding will again be 
calculated in a manner similar to 
Phase II, Part A; however, the per¬ 
centage protection of the previous 
level of utilization will decrease. 

PART B 

Part B will be similar to Phase II. 
Part B, with the exception that re¬ 
peated data collection will only be nec¬ 
essary periodically, and may not be 
necessary for all data elements. Since 
the percentage protection of the previ¬ 
ous level of funding has decreased in 
Phase III, Part A, the formulas will 
continue to play an increasingly im¬ 
portant role in the assignment of 
funds to institutions. 

How the System Will Work in 1978 
(for the 1979-80 Award Period) 

All institutions which have partici¬ 
pated previously as well as newly ap¬ 
plying institutions will be supplied 
with a new form, the FISAP (Fiscal 
Operations Report—Funding Applica¬ 
tion). Information requested in that 
report will be essentially the same in¬ 
formation as that previously requested 
on the Fiscal Operations Report. It 
will include an additional short section 
to be completed by institutions wish¬ 
ing funding greater than previously 
utilized amounts (Part B) and those 
institutions applying for the first time. 

Institutions will be given the option 
of applying for Part A only or addi¬ 
tionally applying for Part B funds. If 
they apply for Part A only, they will 
have completed their request at the 
time they complete the Fiscal Oper¬ 
ations Sections of the FISAP and the 
section requesting funds for the 
coming year. New institutions will not 
complete the Fiscal Operations Sec¬ 
tions of the FISAP. 

All FISAP’s will be mailed to the OE 
Central office and put through a ma- 
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chine edit. The edit print-out of tenta¬ 
tive Part A recommended levels will be 
mailed to the institutions with instruc¬ 
tions on how to make corrections. A 
copy will also be mailed to the Region¬ 
al Office. Institutions will be responsi¬ 
ble for resolving errors. Regional 
Office assistance will be available in 
the most difficult of cases, and correc¬ 
tions will be forwarded directly to the 
OE Central Office for Keypunch. 

With the assistance of a software 
program designed for this purpose. 
State totals in each program will be 
derived and compared with sums avail¬ 
able. Remaining sums will be used to 
satisfy Part B requests or whatever 
portion of those requests is possible. A 
set of formulas which measure relative 
need for Federal funds will be used to 
derive two measurements of need for 
each Part B applicant (one measure¬ 
ment for the SEOG program and one 
measurement for the Self-Help pro¬ 
grams). 

Institutions will be sent information 
on dollar recommendations made 
under Part A from the OE Central 
Office. If they have completed Part B. 
they will be informed of the recom¬ 
mended amount (if any) which will be 
available to them under Part B. 

Since there will be no individual 
judgment exerted on these decisions, 
no Regional Panel will be used for the 
review. 

Shifting in Self-Help Programs 

A procedure will be established to 
accommodate those institutions filing 
under Part B which wish to shift a 
portion of funding from one self-help 
program to another. 

NDSL Defaults 

At the present time the Bureau is 
considering several approaches which 
would incorporate the NDSL default 
record into the Part A and/or Part B 
funding process. Comments will be 
welcomed regarding whether and how 
NDSL defaults should be incorporated 
in the funding process. 

Part IV— The Formulas—How They 
Work 

A. SEOG FORMULA 

The SEOG formula=70 percent x 
cost—(EFC 4 BEOG+State Grant 
Aid-i-Institutional Grant Aid) 

(70 percent was chosen because it 
represents the approximate average 
amount of nonreturnable aid received 
by students in all types of institu¬ 
tions. 1 ) The terms in the formula are 
defined below along with the data 
sources which will be utilized. 

(i) Cost. The term •‘Cost” is meant to 
reflect the aggregate cost of attend- 


' Cooperative Institutional Research Pro¬ 
gram: Higher Educational Research Insti¬ 
tute (Fall 1975). 


ance of undergraduate applicants en¬ 
rolled at the institution and will con¬ 
sist of tuition and fee costs and living 
costs. Tuition and fees will represent 
the total tuition and fee revenues 
from all undergraduates at the institu¬ 
tion in 1977-78. 

Living costs are equal to: 0.75 (Social 
Security annual budget for an individ¬ 
ual) x total headcount undergraduate 
enrollment. The **.75” factor reflects a 
9-month average school year com¬ 
pared to the 12-month living cost of 
the Social Security budget. 

Total undergraduate tuition and fee 
revenues and total undergraduate 
living costs will be added together in 
order to obtain total undergraduate 
costs. In order to obtain the “Cost” 
figure for enrolled applicants, which 
will be used in the formula, the follow¬ 
ing calculation will be made by OE: 

Enrolled undergraduate applicants 
over Total undergraduate headcount 
enrollment x Total undergraduate 
costs = the total “Cost” for enrolled 
undergraduate applicants. Example: 
An institution with an undergraduate 
headcount enrollment of 2.000 has 
1,000 enrolled undergraduate appli¬ 
cants. If that institution’s total under¬ 
graduate costs are $10 million, then 
their calculation would be: 

Total Cost of Enrolled Undergraduate 

Applicants = 1,000/2.000 x 

$ 10,000.000=$5,000,000 

(ii) Total expected family contribu¬ 
tion ( EFC ). Institutions will be re¬ 
quested to provide the number of en¬ 
rolled applicants * by income level, de¬ 
pendency status (dependent-independ¬ 
ent). and academic level (undergrad¬ 
uate-graduate *). (See chart in section 
6 of the proposed regulation.) Based 
upon these data the Office of Educa¬ 
tion will calculate the total EFC for 
each income category based upon cur¬ 
rent need analysis methodology. 

The sum of the total EFC’s for each 
income category of undergraduates 
represents the value of **EFC” to be 
used in the SEOG formula. 

(iii) BEOG. The term “BEOG” 
refers to total Basic Grant funds re¬ 
ceived by students at the institution in 
1977-78. In future years it is expected 
that BEOG data will be provided by 
USOE, rather than by institutions. 

(iv) State grant and scholarship aid. 
The Panel recommended defining 
State Grant Aid to be the sum of all 
State scholarships and grants for un¬ 
dergraduates for the academic year 


’Enrolled applicants are students enrolled 
at least half-time in an eligible program, 
who meet the program requirements for 
citizenship and whose family income, depen¬ 
dency status, and academic level are known 
to the Institution. 

’Only data for undergraduate students 
will be included in the calculation of the 
SEOG Index. Undergraduate and graduate 
data will be utilized in the CW-S and NDSL 
programs. 


1977-78. This amount would be held 
constant for future funding cycles to 
prohibit it becoming a disincentive for 
States to expand scholarship and 
grant programs. 

(v) Institutional grant and scholar¬ 
ship aid. The Panel recommended di¬ 
fining Institutional Grant Aid as 70 
percent of the grant and scholarship 
component of the institutional mainte¬ 
nance of level of effort for fiscal year 
1977-78. This amount would be held 
constant for future cycles to prohibit 
it becoming a disincentive for institu¬ 
tions to expand scholarship and grant 
programs. 

HOW THE FORMULA WILL WORK 

The procedure for determining rec¬ 
ommended levels (IY and CY) for Part 
B filers is: 

1. Estimated need for SEOG will be 

computed as follows: 70 percent x 
Cost—(EFC 4- BEOG + State Grant 

Aid 4 -Institutional Grant Aid) 

2. A Relative National Index (RNI) 
will be calculated for each institution 
as the ratio of that institution’s for¬ 
mula-determined need to the sum of 
the need for all institutions. This Rel¬ 
ative National Index will then be split 
in proportion to the institution’s re¬ 
quest for IY and CY funds. 

Example: If an institution requests 
$30,000 in IY funds and $70,000 in CY 
funds, its Relative National Index for IY 
funds will be 30 percent of its overall RNI 
and its Relative National Index for CY 
funds will be 70 percent of its overall RNI. 

3. The Relative National Index for 
IY and CY funds multiplied by the 
corresponding IY and CY SEOG ap¬ 
propriation will equal the institutional 
Fair Shares of the available IY and 
CY SEOG funds. 

Example: If an institution's Relative Na 
tional Index for IY funds is .001 and the IY 
SEOG appropriation for that year is 
$150,000,000 that institution’s Fair Share of 
IY SEOG funds is determined by: 

Fair Share SEOG 
(IY ) - $ 150.000.000 x .001 = $ 150,000 

4. The amount the institution is 
scheduled to receive under Part A may 
be equal to. less than, or greater than 
that institution’s Fair Share. If it is 
equal to or greater than the Fair 
Share, then it represents the maxi¬ 
mum grant for that institution for 
that year. 

5. If additional funds are available 
for Part B, they will be distributed 
based upon the relative amount by 
which the institutional Fair Share ex¬ 
ceeds the amount the institution is 
scheduled to receive under Part A. 

Example: If institution No. 1 has a Fair 
share of SEOG IY funds of $150,000 and its 
Part A recommendation is $100,000 then 
that Institution’s shortfall of Part A of Fair 
Share is $50,000. If institution No. 2 has a 
shortfall of Part A to Fair Share of $25,000 
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then institution No. 1 would receive twice as 
much Part B funds as institution No. 2. 

B. SELF-HELP FORMULA (CW-S AND NDSL) 

The Panel recommended one Self- 
Help formula to be used for both CW- 
S and NDSL allocations. 

Self-help formula-(undergraduate 
‘cost”—total undergraduate 

EFC) 4 + (graduate “costs ’—total 

graduate EFC) & 

The Self-Help formula represents 
the need for all loans and work, both 
federally subsidized and others, rather 
than just the need for CW-S and 
NDSL. 

HOW THE SELF-HELP FORMULA WILL 
WORK FOR THE CW-S PROGRAM 

1. A Relative National Index (RNI) 
will be calculated for each institution 
as the ratio of that institution’s for¬ 
mula-determined need to the sum of 
the need for all institutions. 

2. The Relative National Index mul¬ 
tiplied by the CW-S appropriation will 
equal the institutional Fair Share of 
the available CW-S funds. 

3. The amount the institution is 
scheduled to receive under Part A may 
be equal to, less than, or greater than 
that institution’s Fair Share. If it is 
equal to or greater than the Fair 
Share, then it represents the maxi¬ 
mum employment for that institution 
for that year. 

4. If additional funds are available 
for Part B. they will be distributed 
based upon the relative amount by 
which the institutional Fair Share ex¬ 
ceeds the amount the institution is 
scheduled to receive under Part A. 

HOW THE SELF-HELP FORMULA WILL 
WORK FOR THE NDSL PROGRAM 

1. A Relative National Index will be 
calculated for each institution as the 
ratio of that institution’s formula de¬ 
termined need to the sum of the need 
for all institutions. 

2. The Relative National Index mul¬ 
tiplied by the national pool of funds to 
be lent - equals the institutional Fair 
Share of NDSL funds. 

3. The level of expenditures under 
Part A may equal to. less than, or 
greater than that institution’s Fair 
Share. If it is equal to or greater than 
the Fair Share, then it represents the 
maximum level of expenditures. 

4. Institutions FCC will be calculated 
by subtracting its collections and reim- 


Undergraduate cost-total undergrad¬ 
uate EPC’ cannot exceed 30 percent of cost 
since it is assumed that 70 percent of under 
graduate costs are being met by EFC and 
other assistance. Undergraduate need 
cannot be less than zero. 

•• Graduate Cost—Total Graduate EFC“ 
cannot be less than zero. 

ft FCC, ICC. Collections, and Reimburse¬ 
ments to the NDSL Fund. 


bursements from its Part A level of ex¬ 
penditures. 

5. If additional funds are available 
for Part A, they will be distributed 
based upon the relative amount by 
which the institutional Fair Share ex¬ 
ceeds the amount of the level of ex¬ 
penditures under Part A. 

SHIFTING FUNDS IN SELF-HELP PROGRAMS 

In situations where the institutional 
formula generates a potential level of 
NDSL or CW-S funding in excess of 
that requested by an institution, this 
excess will be “brokered” (within the 
Office of Education funding process) 
with other institutions in the State. 
For example, if the Selp-Help formula 
provides a CW-S recommendation 
which exceeds the maximum amount 
requested in that program, the differ¬ 
ence will be put into an “excess” CW- 
S pool. Assuming that the institution’s 
need for NDSL funds has not been 
fully met. each of these institutions 
will have its NDSL (FCC) recommen¬ 
dation increased by money in the 
“excess” pool times its proportionate 
contribution to the “excess” CS-S 
pool. Similarly, other institutions may 
have their CW-S recommendation in¬ 
creased by the money in the “excess” 
CWS pool times the proportionate 
contribution to the NDSL pool. 

In this manner, shifting of funds by 
one institutions between programs 
may be possible but no other institu¬ 
tion needing those funds will be ad¬ 
versely affected. Shifting of self-help 
funds into SEOG will not be permit¬ 
ted. 

Dated: August 23, 1978. 

Ernest L. Boyer, 

U.S. Commissioner of Education. 

Approved: October 27. 1978. 

Joseph A. Califano, Jr., 
Secretary of Health, 
Education , and Welfare. 

(Catalog of Federal Domestic Assistance No. 
13.471 National Direct Student Loan; 13.463 
College Work-Study; and 13.418 SuppL.men- 
taJ Educational Opportunity Grant.) 

PART 144—NATIONAL DIRECT 
STUDENT LOAN PROGRAM 

1. Sections 144.3, 144.4. 144.5. 144.6. 
144.7, and 144.16(i) of Part 144 of Title 
45 of the Code of Federal Regulations 
are amended to read as follows: 

§ 114.3 Apportionment and reapportion- 
ment of Federal capital contributions 
to States. 

(a) Apportionment. <1) Ninety per¬ 
cent of the funds appropriated for 
Federal capital contributions will be 
apportioned in accordance with sec¬ 
tion 462(a)(1) of the act. 

(2) After apportioning funds under 
subparagraph (aXl), the Commission¬ 
er will apportion the remaining funds 


so that each institution in each State 
receives the amount of Federal capital 
contributions calculated under §§ 144.6 
or 144.7. 

(b) ReapportionmenL If the appor¬ 
tionment to a State under paragraph 
(a) exceeds (1) the total amount of ap¬ 
proved requests for Federal capital 
contributions of institutions in that 
State and (2) the amount to be trans¬ 
ferred to carry out the State Student 
Financial Assistance Training Pro¬ 
gram under paragraph (c). the excess 
will be reapportioned. The Commis¬ 
sioner will reapportion those funds 
among the States according to the 
need for Federal capital contributions 
of institutions in each State as calcu¬ 
lated under §§ 144.6 or 144.7. 

(c) Amounts to be transferred to the 
State Student Financial Assistance 
Training Program. (1) The Commis¬ 
sioner may transfer an amount equal 
to .05 percent of a State’s apportion¬ 
ment determined under paragraph (a) 
of this section, or $10,000, whichever is 
less, to that State under the State Stu¬ 
dent Financial Assistance Training 
Program authorized under Section 
493C of the Higher Education Act of 
1965, if the State has submitted an ap¬ 
proved application. 

(2) Funds reserved for transfer to 
the State Student Financial Assistance 
Training Program, which have not 
been granted to the appropriate 
agency by the end of the fiscal year 
for which appropriated, will be re¬ 
turned to that State’s apportionment. 
The Commissioner may allocate this 
amount on an equitable basis to one or 
more institutions in that State. 

(20 U.S.C. 1087bb and 1088b-3.) 

§ 144.4 Allocation, reallocation and pay¬ 
ment to institutions. 

(a) When funds available within a 
State for Federal capital contributions 
are less than the amount of funds re¬ 
quested by institutions in that State, 
the funds will be distributed as set 
forth in § 144.6. However, allocations 
to proprietary schools may not exceed 
the difference between $190,000,000 
and the amount appropriated for Fed¬ 
eral capital contributions. If the allo¬ 
cations to proprietary schools would 
exceed that difference, the allocations 
to those schools will be reduced on a 
pro rata basis to the appropriate 
amount. 

(b) (1) If an institution anticipates 
that it will not lend all the money allo¬ 
cated to it by the end of an award 
period, it must notify the Commission¬ 
er of the amount it does not expect to 
use. The Commissioner will reduce the 
Institution’s allocation accordingly. 

(2) When enough Federal capital 
contributions become available for 
reallocation to make a significant in¬ 
crease in the amount of Federal capi- 
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tal contributions that can be awarded 
to other institutions in a State that 
have a need for those funds, the Com¬ 
missioner will reallocate those funds 
on a pro rata basis to those other insti¬ 
tutions. 

(c) The Commissioner will make new 
Federal capital contributions available 
for a specific period of time. Funds 
will be paid to the institution in ad¬ 
vance or by way of reimbursement, 
based on periodic fiscal reports. 

<20 U.S.C. 1087bb.) 

§ 144.5 Application. 

(a) An institution that wishes to 
make loans under this program must 
file an application with the Commis¬ 
sioner for an approved level of expend¬ 
iture before an annually established 
closing date. The application may re¬ 
quest Federal capital contributions. 

<b) The application must be on the 
form prescribed by the Commissioner 
and contain the information needed to 
determine the institution's level of ex¬ 
penditure and Federal capital contri¬ 
bution under the procedures set forth 
in § 144.6. 

(c) The application must be signed 
by the official authorized to submit 
the application and must contain the 
names of the institution’s Director of 
Student Financial Aid and the individ¬ 
ual or official w'ho will be responsible 
for the receipt, custody and disburse¬ 
ment of Federal funds. 

<20 U.S.C. 1087bb.) 

§ 114.6 Funding procedures. 

(a) (1) The Commissioner will calcu¬ 
late an approved level of expenditure 
for each institution applying under 
paragraph (b) of this section (condi¬ 
tional guarantee). Institutions seeking 
a higher level of expenditure than 
their conditional guarantee may re¬ 
ceive a higher level under paragraph 
(c) of this section. The amount of Fed¬ 
eral capital contribution awarded de¬ 
pends in part on the institution's ap¬ 
proved level of expenditure. The Fed¬ 
eral capital contribution is calculated 
under paragraph (e) of this section. 

(2) The amount of Federal capital 
contributions awarded as a result of 
the level of expenditure calculated 
under paragraph (b) is conditioned 
upon enough money being available in 
the Stale in which the institution is 
located to pay the amounts calculated 
under paragraph (e) to all institutions 
in that State. If the Federal capital 
contribution available in a State is 
below the amount calculated under 
paragraph (e), each institution’s Fed¬ 
eral capital contribution aw r ard will be 
reduced on a pro rata basis to the level 
of available funds. 

(b) (1) An institution that participat¬ 
ed in the NDSL program in the 1977- 
1978 and 1978-1979 award years will be 


approved for a level of expenditure for 
the 1979-1980 award year that is the 
greater of (i) its level of expenditure 
for the 1977-1978 award year, or (ii) its 
projected level of expenditure for the 

1978- 1979 award year. 

(2) The level of expenditure for the 
1977-1978 award year equals 104 per¬ 
cent of the amount of loans made in 
that award year. 

(3) The projected level of expendi¬ 
ture for the 1978-1979 award year is 
calculated by multiplying the funds 
available for lending in 1978-1979 by 
the NDSL utilization rate for the 
1977-1978 aw'ard year. 

(4) As used in paragraph (b)(3) of 
this section, funds available for lend¬ 
ing in 1978-1979 include— 

(i) The Federal capital contribution 
awarded for 1978-1979, 

(ii) The matching institutional capi¬ 
tal contribution. 

(iii) 110 percent of loan repayments 
received in 1977-1978, 

(iv) Reimbursements for 1977-1978 
Direct loan cancellations, 

(v) Cash on hand as of June 30, 1978, 
and 

(vi) Fund income. 

(5) The 1977-1978 NDSL utilization 
rate equals the 1977-1978 level of ex¬ 
penditure (i.e.. 104 percent of the 
amount of loans made) divided by the 
funds available for lending in 1977- 
1978. Funds available for lending in 
1977-1978 included: 

(i) The Federal capital contribution 
awarded for 1977-1978. 

(ii) The matching institutional capi¬ 
tal contribution. 

(iii) Loan repayments received in 
1977-1978. 

(iv) Reimbursement for 1976-1977 
Direct loan cancellations, 

(v) Cash on hand as of June 30. 1977, 
and 

(vi) Fund income. 

(6) If an institution is participating 
in t he NDSL program in the 1978-1979 
award year, but did not participate in 
the NDSL program in award year 
1977-1978, it will be considered to have 
a 100 percent utilization rate. 

(7) (i) If an institution applies to par¬ 
ticipate in the NDSL program in the 

1979- 1980 award year, and is not par¬ 
ticipating in any of the campus based 
programs in the 1978-1979 aw^ard year, 
its level of expenditure will be calcu¬ 
lated by comparing the institution to 
institutions of the same type and con¬ 
trol, that first participated in the 
NDSL program in the 1978-1979 award 
year. Specifically, the authorized level 
of expenditure of the comparable in¬ 
stitutions is divided by their number 
of enrolled students to get a per-stu- 
dent amount. The Commissioner mul¬ 
tiplies that amount by the number of 
students enrolled at the applicant In¬ 
stitution. 


(ii) For the purpose of this subpara¬ 
graph: control means public, nonprofit 
private, and proprietary; and type 
means universities, four year schools, 
two year schools, and others. 

(8) If an institution applies to par¬ 
ticipate in the NDSL program in the 
1979-1980 aw f ard year, is not partici¬ 
pating in that program in 1978-1979, 
but is participating in the SEOG or 
CWS program in 1978-1979. it will not 
receive a conditional guarantee and 
must apply for a level of expenditure 
under paragraph (c). 

(9) If the sum of Federal capital con¬ 
tributions awarded to all institutions 
in a State as a result of the level of ex¬ 
penditures approved under this para¬ 
graph is less than the State apportion¬ 
ment for Federal capital contributions 
calculated under § 144.3(a). awards will 
be increased to those institutions ap¬ 
plying for a higher level of expendi¬ 
ture under paragraph (c). An increase 
in the Federal capital contribution 
under this subparagraph will increase 
the institution’s level of expenditure 
by the same percentage as the per¬ 
centage increase in the Federal capital 
contribution. To increase aw'ards. the 
Commissioner will— 

(i) Subtract from the State appor¬ 
tionment for Federal capital contribu¬ 
tions calculated under § 144.3(a), the 
sum of the Federal capital contribu¬ 
tion awards already determined as a 
result of the level of expenditure cal¬ 
culated under paragraphs (b)(1). (6). 
and (7) of this section. 

(ii) Multiply the remainder by the 
relative State index for self-help of 
each institution that applies for addi¬ 
tional funds under paragraph (c). 

(iii) Add the amount obtained in (ii) 
for each institution to the amount pre¬ 
viously calculated for that institution 
under paragraphs (b)(1), (6). or (7) of 
this section. 

(10) For purposes of paragraph 
(b)(9)(ii) of this section, an eligible in¬ 
stitution’s relative State index for self- 
help is calculated by determining that 
institution’s aggregate need for self- 
help under §144.6(0(1) and dividing 
that amount by the sum of the need 
for self help of all institutions in the 
eligible institution’s State applying for 
additional funds under paragraph (c). 

(c) Calculation of fair share. Each 
institution applying under this para¬ 
graph will receive a level of expendi¬ 
ture which represents the institution's 
“fair share” of the funds available for 
lending in the 1979-1980 award year. 
The "fair share" will be calculated by 
multiplying each institution’s "self 
help relative national index” by the 
funds available for lending in the 
1979-1980 award year. The Commis¬ 
sioner calculates an institution’s "self 
help relative national index” as fol¬ 
lows: 
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(1) The Commissioner determines 
the need for self help (need for funds 
from work and loan sources) of gradu¬ 
ate students at the institution by— 

(1) Establishing various income cate¬ 
gories for dependent and independent 
graduate students, 

(ii) Establishing an expected family 
contribution for each income category 
of dependent students and each 
income category of independent stu¬ 
dents, using need analysis methods ap¬ 
proved under § 144.13, 

(iii) Determining the average cost of 
education for graduate students, 

(iv) Substracting from the average 
cost of education for graduate stu¬ 
dents, the calculated expected family 
contribution for each income category 
of dependent students, multiplying 
that amount by the number of stu¬ 
dents in that category and adding the 
amounts obtained for each income cat¬ 
egory of dependent students. 

(v) Subtracting from the average 
cost of education for graduate stu¬ 
dents, the calculated expected family 
contribution for each income category 
of independent students, multiplying 
that amount by the number of stu¬ 
dents in that category, and adding the 
amounts obtained for each income cat¬ 
egory of Independent students, and 

(vi) Adding the amounts obtained 
under paragraphs (cKIKiv) and (v) of 
this section. 

(2) The Commissioner determines 
the need for self help (need for funds 
from work and loan sources) of under¬ 
graduate students at the institution 
by: 

(i) Establishing various income cate¬ 
gories for dependent and independent 
undergraduate students; 

(ii) Establishing an expected family 
contribution for each income category 
of dependent students and each 
income category of independent stu¬ 
dents, using need analysis methods ap¬ 
proved under § 144.13. 

(iii) Calculating 30 percent of the 
average cost of education for under¬ 
graduate students, 

(iv) Multiplying the number of de¬ 
pendent students in each income cate¬ 
gory by the lesser of (A) 30 percent of 
the average cost of education for un¬ 
dergraduate students or (B) the aver¬ 
age cost of education for undergrad¬ 
uate students minus the expected 
family contribution determined under 
paragraph (cXIXii) of this section for 
that income category, and adding the 
amounts obtained for each income cat¬ 
egory of dependent students. 


(v) Multiplying the number of inde¬ 
pendent students in each income cate¬ 
gory by the lesser of (A) 30 percent of 
the average cost of education for un¬ 
dergraduate students or (B) the aver¬ 
age cost of education for undergrad¬ 
uate students minus the expected 
family contribution determined under 
paragraph (cXIXii) of this section for 
that income category, and adding the 
amounts obtained for each income cat¬ 
egory of independent students, 

(vi) Adding the amounts obtained in 
paragraphs (cXlXiv) and (v) of this 
section. 


(5) The Commissioner divides the 
result obtained in paragraph (c)(4) of 
this section by the sum of— 

(i) The self help need of all institu¬ 
tions applying under this paragraph or 
under § 175.6(c) of the CWS regula¬ 
tions (45 CFR 175.6(c)), and 

(ii) The conditional guaranteed level 
of expenditure for NDSL and the con¬ 
ditional guaranteed CWS amount for 
ail institutions not applying under this 
paragraph or §175.6(0 of the CWS 
regulations. 

(6) The increase Jn an institution’s 
level of expenditure may not exceed 
the difference between its "fair share” 
and its conditional guarantee. 

(d) As used in paragraph (c): 

(1) "Cost of education" is the cost of 
attendance for undergraduate and 
graduate students who satisfy the eli¬ 
gibility requirements of § 144.9(a) (1) 
and (2). These costs include tuition 
and fees and a standard cost for living 
expenses and books and supplies. (The 
institution will report its total tuition 
and fee revenues and the Commission¬ 
er will prorate this amount for eligible 
students.) 

(2) "Funds available for lending in 
the 1979-1980 award year” include 

(i) The 1979 appropriation for Feder¬ 
al capital contribution, 

(ii) The matching institutional capi¬ 
tal contribution. 


(3) For purposes of paragraphs (c)(1) 
and (2) of this section the average cost 
of education minus expected family 
contribution may not be less than 
zero. 

(4) The total amount of self help 
need of the institution is the sum of 
the self help need of graduate stu¬ 
dents ((cXIXvi)) and undergraduate 
students ((c)(2Xvi)>. 


The following chart indicates the 
income categories and the manner in 
which the appropriate number of stu¬ 
dents will be reported. 


(iii) 121 percent of 1977-1978 loan re¬ 
payments, 

(iv) Reimbursements for 1978-1979 
Direct loan cancellations, and 

(v) Fund income. 


Determination of Federal Capital 
Contribution (FCC) 


(e)(1) The Commissioner determines 
the Federal Capital Contribution 
(FCC) for an award year by 

(1) Subtracting from an institution’s 
approved level of expenditure for that 
year, the loan repayments for that 
year, fund income, and reimburse¬ 
ments for cancellations of direct loans 
for the previous year and, 

(ii) Multiplying the remainder by 90 
percent. 

(2) Loan repayments for the purpose 
of calculating FCC for the 1979-80 
award year will be considered to be 121 
percent of the amount collected in the 
award year if 

(i) The institution’s default rate is 10 
percent or less, 

(ii) The institution’s default rate is 
more than 10 percent, but the number 
of loans made by that institution, 
which are in default for less than 2 
years, on June 30. 1978 are at least 10 
percent less than the number of loans 
made by that institution and in de- 


NUHHKR OF ENROLL. 1 0 APPLICANTS BY INCOME CATECORY FOR 1977-1978 


INCOME 

UNDERGRADUATE 

DEPENDENT 

GRADUATE/PROP• 
DEPENDENT 

INCOME 

UNDERGRADUATE 

INDEPENDENT 

..RADUATE 

INDEPENDENT 

$0 - $ 5.999 



$0 - $ 999 



S6.000 - $ 8,999 



$1,000 - $1,999 



$9\bO0 - $11,999 



$2,000 - $2,949 



$12,000 - $14,999 



$3,000 - $3,999 



$15,000 - $17,999 



$4,000 - $4,999 



$18,006 - $20,999 



$5,000 - $5,999 



$21,000 - $23,999 



$6,000 - $*>.999 



$24,000 - $26,999 



$7,000 - $7,999 



$27,000 - $29,999 



$8,000 - $b,999 



$30,000 - over 



$9,000 - over 


TOTAL 



' 1 1 
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fault for less than 2 years on June 30. 
1977. or 

(ill) The institution’s default rate is 
more than 10 percent, but the institu¬ 
tion can document, under 144.7, that it 
has exercised due diligence as set 
forth in Subpart C of the NDSL regu¬ 
lations published in the Federal Reg¬ 
ister of November 24, 1976, for the 
past 2 award years. 

Note.— See Subpart C—Loan 
Collection—Due Diligence , attached as 
an appendix to this NPRM. 

(3) If an institution does not qualify 
under one of the three conditions in 
subparagraph 2, its loan repayments 
will be considered to be. for the pur¬ 
pose of calculating FCC for the 1979- 
80 award year, 

<i) 121 percent of the amount collect¬ 
ed in the 1977-1978 award year, plus 
(ii) The amount it would have col¬ 
lected through June 30, 1978 if its de¬ 
fault rate was 10 percent. 

(f) (1) If an institution’s “fair share” 
of the CWS appropriation exceeds its 
request for CWS funds, the Commis¬ 
sioner will place the excess in an 
“Excess CWS Pool.” Similarly if an in¬ 
stitution is scheduled to receive more 
Federal capital contributions than it 
requested, the Commissioner will place 
that excess in an “Excess Federal Cap¬ 
ital Contribution (FCC) Pool.” 

(2)(i) If an institution has contribut¬ 
ed to the “Excess CWS Pool,” and its 
need for Federal capital contributions 
has not been fully met. it may receive 
additional Federal capital contribu¬ 
tions from the “Excess FCC Pool.” 

(ii) If an institution has contributed 
to the “Excess FCC Pool” and its need 
for CWS funds has not been fully met, 
it may receive additional funds form 
the “Excess CWS Pool”. 

(iii) The amount of additional Feder¬ 
al capital contributions an institution 
may receive under this subparagraph 
is proportional to its contribution to 
the “Excess CWS Pool.” The amount 
of additional CWS funds an institu¬ 
tion may receive under this subpara¬ 
graph is proportional to its contribu¬ 
tion to the “Excess FCC Pool”. Stated 
as an equation— 

Additional FCC equals institutional 
contribution to Excess CWS Pool di¬ 
vided by Excess CWS Pool multi¬ 
plied by Excess FCC Pool 
Additional CWS equals institutional 
contribution to Excess FCC Pool di¬ 
vided by Excess FCC Pool multiplied 
by Excess CWS Pool 

(g) Notwithstanding paragraphs (b), 
(c), (e) and (f) of this section, no insti¬ 
tution may receive more Federal capi¬ 
tal contributions than it requested. 

(20 U.S.C. 1087bb.) 
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§141.7 Application review—approval of 
request. 

(a) An institution may request a 
review of its calculated level of ex¬ 
penditure or Federal capital contribu¬ 
tion. The Commissioner will convene a 
national review panel consisting of 
student financial aid officers and OE 
personnel. 

(b) The review panel will review 
each request and notify the Commis¬ 
sioner of its recommendations and the 
reasons for its recommendations. 

(c) The Commissioner will establish 
an approved level of expenditure and 
Federal capital contributions based on 
the procedures set forth in § 144.6 and 
the national review panel recommen¬ 
dations. 

(20 U.S.C. 1087bb.) 

§ 111.16 Making and disbursing loans. 

• • • • • 

(i) No loan may be made to a student 
whose need for the loan was computed 
using estimated data submitted to the 
institution before January 1 of the 
previous award year unless the institu¬ 
tion verifies that information. 


PART 175—COLLEGE WORK-STUDY PROGRAM 

2. Sections 175.3, 175.4, 175.5, 175.6, 
175.7, and 175.16(f) of Part 175 of Title 
45 of the Code of Federal Regulations 
are amended to read as follow's: 

§ 175.3 Allotment of Federal funds to 
States. 

(a) Initial allotments. Two percent 
of the CWS appropriation will be al¬ 
lotted in accordance with section 
442(a) of the Act. An additional 
amount will be allotted in accordance 
with section 442(f) of the Act. 

(b) Initial allotment to States. (1) 
Ninety percent of the amount remain¬ 
ing after allotment of funds under 
paragraph (a) will be allotted in ac¬ 
cordance with section 442(b) and that 
portion of section 442(c) of the Act 
which relates to the 1972 allotment 
guarantee. 

(2) After allotting funds under para¬ 
graph (a) and subparagraph (b)(1), the 
Commissioner will allot any amount 
remaining so that each institution in 
each State receives the amount of 
CWS funds calculated under §§ 175.6 
or 175.7. 

(c) Amounts to be transferred to the 
State Student Financial Assistance 
Training Program. (1) The Commis¬ 
sioner may transfer an amount equal 
to .05 percent of each State’s initial al¬ 
lotment. as determined under para¬ 
graphs (a) and (b) of this section, or 
$10,000, whichever is less, to that 
State under the State Student Finan¬ 
cial Assistance Training Program au¬ 
thorized under section 493C of the 
Higher Education Act of 1965, if the 


State has submitted an approved ap¬ 
plication. 

(2) Funds reserved for transfer to 
the State Student Financial Assistance 
Training Program, which have not 
been granted to the appropriate 
agency by the end of the fiscal year 
for which appropriated, will be re¬ 
turned to that State’s allotment under 
the College Work-Study Program. The 
Commissioner may allocate this 
amount on an equitable basis to one or 
more institutions in that State. 

(20 U.S.C. 1088b-3.) 

(d) ReallotmenL The Commissioner 
will reallot the amount of any State’s 
allotment which (1) exceeds the ap¬ 
proved requests of institutions in that 
State. (2) has not been granted to any 
institution at the end of the fiscal year 
for which appropriated, or (3) has not 
been transferred to carry out the 
State Student Financial Assistance 
Training Program. The Commissioner 
will reallot those funds among the 
States according to the need for CWS 
funds of institutions in each State as 
calculated under §§ 175.6 or 175.7. 

(42 U.S.C. 2752.) 

§ 175.4 Allocation, reallocation and pay¬ 
ment to institutions. 

(a) When funds available within a 
State are less than the amount of 
funds requested by institutions in that 
State, the funds will be distributed as 
set forth in § 175.6. 

(b) (1) If an institution anticipates 
that it will not use all the money allo¬ 
cated to it by the end of an award 
period, it must notify the Commission¬ 
er of the amount it does not expect to 
use. The Commissioner will reduce the 
institution’s allocation accordingly. 

(2) The Commissioner may reallo¬ 
cate those funds on an equitable basis 
to other institutions in the State that 
have a need for those funds. If no in¬ 
stitution in that State has a need for 
those funds, the funds may be reallot- 
ed in accordance with section 175.3, 
for use in other States. 

(c) The Commissioner will make 
funds available for a specific period of 
time. Funds will be paid to the institu¬ 
tion in advance or by way of reim¬ 
bursement, based on periodic fiscal re¬ 
ports. 

(42 U.S.C. 2756.) 

§ 175.5 Application. 

(a) An institution that wishes to par¬ 
ticipate in the College Work-Study 
program must file an application with 
the’ Commissioner before an annually 
established closing date. 

(b) The application must be on the 
form prescribed by the Commissioner 
and contain the information needed to 
determine the institution’s allocation 
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of funds under the procedures set 
forth in § 175.6. 

Cc) The application must contain the 
information needed to determine 
whether the institution is complying 
with the maintenance of effort re¬ 
quirements set forth in § 175.20. 

(d) The application must be signed 
by the official authorized to submit 
the application and must contain the 
names of the institution’s Director of 
Student Financial Aid and the individ¬ 
ual or official who will be responsible 
for the receipt, custody and disburse¬ 
ment of Federal funds. 

(42 U.S.C. 2756.) 

§ 175.6 Funding procedure. 

(a) Institutions requesting CWS 
funds will receive an amount calculat¬ 
ed under paragraph (b) of this section 
(conditional guarantee). An institution 
seeking more than its conditional 
guarantee may receive an additional 
amount under paragraph (c) of this 
section. The conditional guarantee is 
conditioned upon enough money being 
available in the State in which the in¬ 
stitution is located to pay the amounts 
calculated under paragraph (b) to all 
institutions in that State. If the CWS 
funds available in a State will not fully 
satisfy all conditional guarantees, each 
institutions’s award will be reduced on 
a pro rata basis to the level of availa¬ 
ble funds. 

(b) (1) An institution that received 
CWS funds in the 1977-1978 and 1978- 
1979 award years will receive for the 
1979-1980 award year, the greater of 

(i) its actual CWS expenditures for the 

1977- 1978 award year of (ii) its pro¬ 
jected 1978-1979 award year expendi¬ 
tures. 

(2) (i) An institution’s projected 

1978- 1979 expenditure is calculated by 
multiplying its 1978-1979 allocation by 
the school’s CWS utilization rate for 
the 1977-1978 award year. 

(iii) The CWS utilization rate is cal¬ 
culated by dividing the CWS expendi¬ 
ture in an award year by the grant 
funds available for expenditure in that 
award year. 

(3) If an institution received CWS 
funds for the 1978-1979 aw r ard year 
and did not participate in the CWS 
program in the 1977-1978 award year, 
it will be considered to have a 100 per¬ 
cent utilization rate. 

(4) (i) If an institution applies to par¬ 
ticipate in the CWS program in the 

1979- 1980 award year, and is not par¬ 
ticipating in any of the campus based 
programs in the 1978-1979 award year, 
its conditional guarantee will be calcu¬ 
lated by comparing the institution to 
institutions of the same type and con¬ 
trol that first participated in the CWS 
program in the 1978-1979 aw f ard year. 
Specifically, the amount of CWS 
funds the comparable institutions re¬ 
ceived is divided by the number of en¬ 
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rolled students at the schools to get a 
per-student amount. The Commission¬ 
er multiples that amount by the 
number of students enrolled at the ap¬ 
plicant institution. 

(ii) For purposes of this subpara¬ 
graph: control means public, non¬ 
profit private, and proprietary; and 
type means universities, four year 
schools, two year schools, area voca¬ 
tional schools and others. 

(5) If an institution applies to par¬ 
ticipate in the CWS program in the 
1979-1980 award year, is not partici¬ 
pating in that program in the 1978- 
1979 award year, but is participating 
in the SEOG or NDSL program in 
1978-1979, it will not receive a condi¬ 
tional guarantee and must apply for 
funds under paragraph (c). 

(6) If the sum of CWS conditional 
guarantee awards for all institutions 
in a State is less than the State allot¬ 
ment calculated under § 175.3(b), 
awards will be increased to those insti¬ 
tutions applying for additional funds 
under paragraph (c). To increase 
awards, the Commissioner will— 

(i) Subtract from the State allot¬ 
ment calculated under § 175.3(b), the 
sum of the awards already calculated 
in paragraphs (b)(1), (3), or (4) of this 
section for all institutions in the State. 

(ii) Multiply the remainder by the 
relative State index for self help of 
each institution that applies for addi¬ 
tional funds under paragraph (c). 

(iii) Add the amount obtained in 
paragraph (b)(6)(ii) of this section for 
each institution to the amount calcu¬ 
lated for that institution under para¬ 
graphs (b)(1), (3). or (4) of this section. 

(7) For purposes of paragraph 
(b)(6)(ii) of this section, an eligible in¬ 
stitution’s relative State index is calcu¬ 
lated by determining that institution’s 
aggregate need for self help under 
§ 175.6(cXl) and dividing that amount 
by the sum of the aggregate self help 
need of all institutions in the eligible 
institution’s State applying under 
paragraph (c). 

(c) Calculation of fair share . Each 
institution applying under this para¬ 
graph will receive a “fair share” of the 
CWS appropriation. The “fair share” 
will be calculated by multiplying each 
institution’s “self help relative nation¬ 
al index” by the CWS appropriation. 
The Commissioner calculates an insti¬ 
tution’s self help relative national 
index as follows: 

(1) The Commissioner determines 
the need for self help (need for funds 
from work and loan sources) of gradu¬ 
ate students at the institution by— 

(i) Establishing various income cate¬ 
gories for dependent and independent 
graduate students, 

(ii) Establishing an expected family 
contribution for each income category 
of dependent students and each 
income category of independent stu¬ 
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dents, using need analysis methods ap¬ 
proved under § 175.13, 

(iii) Determining the average cost of 
education for graduate students, 

(iv) Subtracting from the average 
cost of education for graduate stu¬ 
dents, the calculated expected family 
contribution for each income category 
of dependent students, multiplying 
that amount by the number of stu¬ 
dents in that category and adding the 
amounts obtained for each income cat¬ 
egory of dependent students. 

(v) Subtracting from the average 
cost of education for graduate stu¬ 
dents, the calculated expected family 
contribution for each income category 
of independent students, multiplying 
that amount by the number of stu¬ 
dents in that category, and adding the 
amounts obtained for each income cat¬ 
egory of independent students, and 

(vi) Adding the amounts obtained 
under paragraphs (c)(1) (iv) and (v) of 
this section. 

(2) The Commissioner determines 
the need for self help (need for funds 
from work and loan sources) of under¬ 
graduate students at the institution 
by: 

(i) Establishing various income cate¬ 
gories for dependent and independent 
undergraduate students; 

(ii) Establishing an expected family 
contribution for each income category 
of dependent students and each 
income category of independent stu¬ 
dents, using need analysis methods ap¬ 
proved under § 175.13, 

(iii) Calculating 30 percent of the 
average cost of education for under¬ 
graduate students, 

(iv) Multiplying the number of de¬ 
pendent students in each income cate¬ 
gory by the lesser of (A) 30 percent of 
the average cost of education for un¬ 
dergraduate students or (B) the aver¬ 
age cost of education for undergrad¬ 
uate students minus the expected 
family contribution determined under 
paragraphs (c)(2)(ii) of this section for 
that income category, and adding the 
amounts obtained for each income cat¬ 
egory of dependent students, 

(v) Multiplying the number of inde¬ 
pendent students in each income cate¬ 
gory by the lesser of (A) 30 percent of 
the average cost of education for un¬ 
dergraduate students or (B) the aver¬ 
age cost of education for undergrad¬ 
uate students minus the expected 
family contribution determined under 
clause (ii) for that income category, 
and adding the amounts obtained for 
each income category of independent 
students, 

(vi) Adding the amounts obtained in 
paragraphs (c)(2) (iv) and (v) of this 
section. 

(3) For purposes of paragraphs (c) 
(1) and (2) of this section, the average 


\ 
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cost of education ramus expected 
family contribution may not be less 
Uiat zero. 

(4) The total amount of self help 
need of the institution is the sum of 
the self help need of graduate stu¬ 


dents ((cXIXvi)) and undergraduate 
students ((c)(2Kvi)). 

The following chart indicates the 
income categories and the manner in 
which the appropriate number of stu¬ 
dents will be reported. 


MfrUltH OF tHRULLLO APPLICANTS bf INcOHL CATEUOR1 FOA 19*7-19/8 


r*conc 

iwoenu? mpuat* 

WIPKUWHiT 

C&ADUA1E/PkOF. 

DEPENDENT 

INCOME 

UNDERGRADUATE! GRADUATE 

I^DEPENDENT INDEPENDENT 

s*i - $ UHl 



y.\ - $ 999 


$4 .on0 - $ 8,999 



$1.UUO - $1.999 



S9.000 - $11, 



$2,000 - $2,999 



$12,000 - $14,999 



$3,000 - $3,999 



SlS.OuO - SI I.9i9 



> VHJO - $4^999 



jld.iXK) - $70,799 


1 

$5.UUi) - $i.9?9 



$21,000 - $21,9V9 



$4,000 - $0,999 



$24,000 * $24,999 



$7,000 - $7,999 



$27,000 - $29,999 



$8,000 - $8,999 



Sjolooo - o- 



$9.0 JO - over. 



TOTAL 







(5) The Commissioner divides the 
result obtained in paragraph (c)(4) of 
this section by the sum of— 

(i) The formula determined self help 
need of all institutions applying under 
this paragraph, or under § 144.6(c) of 
the NDSL regulations (45 CFR 
144.6(c)) and 

(ii) The CWS conditional guarantee 
plus the conditional guaranteed level 
of expenditure for all institutions not 
applying under this paragraph or 
§ 144.6(c) of the NDSL regulations. 

(6) An institution may not receive 
more than the difference between its 
•fair share’* and its conditional guar¬ 
antee. 

(d) As used in paragraph (c): * Cost 
of education” is the cost of attendance 
for undergraduate and graduate stu¬ 
dents who satisfy the eligibility re¬ 
quirements of §175.9(a)<i) and (2). 
These costs include tuition and fees 
and a standard cost for living expenses 
and books and supplies. (The institu¬ 
tion will report its total tuition and fee 
revenues, and the Commissioner will 
prorate that amount for eligible stu¬ 
dents.) 

(e) (1) If an institution's “fair share’* 
of the CWS appropriation exceeds its 
request for CWS funds, the Commis¬ 
sioner will place the excess in an 
“Excess CWS Pool.” Similarly if an in¬ 
stitution is scheduled to receive more 
Federal capital contribution than it re¬ 
quested, the Commissioner will place 
that excess in an “Excess Federal Cap¬ 
ital Contribution (FCC) Pool.” 

(2Xi) If an institution has contribut¬ 
ed to the “Excess CWS Pool.” and its 
need for Federal capital contribution 
has not been fully met, it may receive 
additional Federal capital contribu¬ 
tions from the “Excess FCC Pool.” 

(ii) If an institution has contributed 
to the “Excess FCC Pool** and its need 


for CWS funds has not been fully met, 
it may receive additional funds from 
tiie “Excess CWS Pool.” 

ciii) The amount of additional Feder¬ 
al capital contributions an institution 
may receive under this subparagraph 
is proportional to its contribution to 
the -Excess CWS Pool.” The amount 
of additional CWS funds an institu¬ 
tion may receive under this subpara¬ 
graph is proportional to its contribu¬ 
tion to the “Excess FCC Pool.” Stated 
as an equation— 

Additional FCC equals institutional 
contribution to Excess CWS Pool di¬ 
vided by Excess CWS Pool multi¬ 
plied by Excess FCC Pool 
Additional CWS equals institutional 
contribution to Excess FCC Pool di¬ 
vided by Excess FCC Pool multiplied 
by Excess CWS Pool 

(f) Notwithstanding paragraphs (b), 

(c). and (e) of this section, no institu¬ 
tion may receive more CWS funds 
than it requested. 

(42 U.S.C. 2756) 

9175.7 Application review—approval of 
request. 

(a) An institution may request a 
review of the amount of its conditional 
guarantee. The Commissioner will con¬ 
vene a national review panel consisting 
of student financial aid officers and 
OE personnel. 

(b) The review panel review each re- 
qivest and notify the Commissioner of 
its recommendations and the reasons 
for its recommendations. 

(c) The Commissioner will set an 
award amount based on the proce¬ 
dures set forth in § 175.6 and the na¬ 
tional review panel recommendations. 

<42 U.S.C. 2756.) 


§ 175.16 Payments to students. 


(f) No payment may be made to a 
student whose need was computed 
using estimated data submitted to the 
institution before January 1 of the 
previous award period unless the insti¬ 
tution verifies that information. 

(42 U.S.C. 2754.) 


PART 176—SUPPLEMENTAL EDUCATIONAL 
OPPORTUNITY GRANT PROGRAM 

3. Sections 176.3. 176.4, 176.5. 176.6, 
176.7, and 176.16(0, 4. 5, 6. 7 and 16 of 
Part 176 of Title 45 of the Code of 
Federal Regulations are amended to 
read as follows: 

§ 176.3 Apportionment and reapportion¬ 
ment. 

(a) Initial grant—apportionment (1) 
Ninety percent of the funds appropri¬ 
ated for making initial grants for any 
fiscal year will be apportioned as set 
forth in section 413D(a) of the Act. 

(2) After apportioning funds under 
paragraph (a)(1) of this section, the 
Commissioner will apportion the re¬ 
maining funds so that each institution 
in each State receives the amount for 
initial grants calculated under §§ 176.6 
or 176.7. 

(b) Initial grants— reapportionment 
The Commissioner will reapportion 
the part of any State’s apportionment 
which exceeds the approved requests 
for initial grants of institutions in that 
State, or which has not been trans¬ 
ferred to carry out the State Student 
Financial Assistance Training Pro¬ 
gram. The Commissioner will reappor¬ 
tion these funds among the remaining 
States according to the need for initial 
funds by institutions in these States as 
calculated under §§ 176.6 or 176.7. 

(c) Continuing grants—apportion¬ 
ment The Commissioner will appor¬ 
tion the funds appropriated for con¬ 
tinuing grants so that each institution 
in each State receives the amount for 
continuing grants calculated under 
§§ 176.6 or 176.7. 

(d) Continuing grants—reapportion¬ 
ment Any funds apportioned under 
paragraph (c) which are later deter¬ 
mined by the Commissioner to exceed 
the amount required by any State for 
continuing grants under §§ 176.6 or 
176.7, or which have not been trans¬ 
ferred to carry out the State Student 
Financial Assistance Training Pro¬ 
gram. will be reapportioned among the 
remaining States. 

(e) Amounts to be transferred to the 
State Student Financial Assistance 
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Training Program, (1) The Commis¬ 
sioner may transfer an amount equal 
to .05 percent of each State’s appor¬ 
tionment, as determined under para¬ 
graphs (a) and (c) of this section, or 
$10,000, whichever is less, to that 
State under the State Student Finan¬ 
cial Assistance Training Program au¬ 
thorized under Section 493C of the 
Higher Education Act of 1965, if the 
State has submitted an approved ap¬ 
plication. 

(2) Funds reserved for transfer to 
the State Student Financial Assistance 
Training Program, which have not 
been granted to the appropriate 
agency by the end of the fiscal year 
for which appropriated, will be re¬ 
turned to that State’s apportionment. 
The Commissioner may apportion the 
amount on an equitable basis to one or 
more institutions in that State. 

(20 U.S.C. 1070b 3 and i088b-3.) 

§ 176.1 Allocation, reallocation and pay¬ 
ment to institutions. 

(a) When funds available within a 
State for initial or continuing awards 
are less than the amount of funds re¬ 
quested by institutions in that State, 
the funds will be distributed as set 
forth in § 176.6. 

(b) (1) If an institution anticipates 
that it will not use all the money allo¬ 
cated to it for initial or continuing 
grants by the end of an award period, 
it must notify the Commissioner of 
the amount it does not expert to use. 
The Commissioner will reduce the in¬ 
stitution’s allocation accordingly. 

(2) The Commissioner may reallo¬ 
cate those funds on an equitable basis 
to other institutions in the State that 
have a need for those funds. If no in¬ 
stitution in that State has a need for 
those funds, the funds may be reap¬ 
portioned in accordance with § 176.3. 
for use in other States. 

(3) The Commissioner will make 
funds available for initial and continu¬ 
ing grants for a specific period of time. 
Funds will be paid to an institution in 
advance or by way of reimbursement, 
based on periodic fiscal reports. 

(20 U.S.C. 1070b-3.) 

§ 176.5 Application. 

(a) An institution that wishes to par¬ 
ticipate in the SEOG program must 
file an application with the Commis¬ 
sioner before an annually established 
closing date. 

(b) The application must be on the 
form prescribed by the Commissioner 
and contain the information needed to 
determine the institution’s allocation 
of funds under the procedures set 
forth in § 176.6. 

(c) The application must contain the 
information needed to determine 
whether the institution is complying 


with the maintenance of effort re¬ 
quirements set forth in § 176.20. 

(d) The application must be signed 
by the official authorized to submit 
the application and must contain the 
names of the institution’s Director of 
Student Financial Aid and the individ¬ 
ual or official w f ho will be responsible 
for the receipt, custody and disburse¬ 
ment of Federal funds. 

(20 U.S.C. 1070b-3.) 

§ 176.6 Funding procedure. 

(a) Institutions requesting SEOG 
funds will receive an amount calculat¬ 
ed under paragraph (b) of this section 
(conditional guarantee). An institution 
seeking more than its conditional 
guarantee may receive an additional 
amount under paragraph (c) of this 
section. The conditional guarantee is 
conditioned upon enough money being 
apportioned or reapportioned to the 
State in which the institution is locat¬ 
ed to pay the amounts calculated 
under paragraph (b) to all institutions 
in that State. If the SEOG funds 
available in a State will not fully satis¬ 
fy all conditional guarantees, each in¬ 
stitution’s award will be reduced on a 
pro rata basis to the level of available 
funds. 

(b) (1) An institution that received 
SEOG funds in the 1977-1978 and 
1978-1979 award years will receive for 
the 1979-1980 award year, the greater 
of (i) its actual SEOG expenditure for 
the 1977-1978 award year, of (ii) its 
projected 1978-1979 award year SEOG 
expenditure. 

(2) (i) An institution’s projected 

1978- 1979 SEOG expenditure is calcu¬ 
lated by multiplying its 1978-1979 allo¬ 
cation by its SEOG utilization rate for 
the 1977-1978 award year. 

(ii) The SEOG utilization rate is cal¬ 
culated by dividing the aggregate 
SEOG expenditure in an award year 
by the grant funds available for ex¬ 
penditure in that award year. 

(3) If an institution received SEOG 
funds for the 1978-1979 award year 
and did not participate in the SEOG 
program in the 1977-1978 award year, 
it will be considered to have a 100% 
utilization rate. 

(4) (i) If an institution applies to par¬ 
ticipate in the SEOG program in the 

1979- 1980 award year, and is not par¬ 
ticipating-in any of the campus based 
programs in the 1978-1979 award year, 
its conditional guarantee will be calcu¬ 
lated by comparing the institution to 
institutions of the same type and con¬ 
trol, that first participated in the 
SEOG program in the 1978-1979 
award year. Specifically, the amount 
of SEOG* funds the comparable insti¬ 
tutions received is divided by the 
number of enrolled students at the 
comparable schools to get a per-stu- 
dent amount. The Commissioner mul¬ 
tiplies that amount by the number of 


students enrolled at the applicant in¬ 
stitution to determine its conditional 
guarantee. 

(ii) For purposes of this subpara¬ 
graph: control means public, nonprofit 
private and proprietary; and type 
means universities, four year schools, 
two schools, and others. 

(5) If an institution applies to par¬ 
ticipate in the SEOG program in the 
1979-1980 award year, is not partici¬ 
pating in that program in 1978-1979. 
but is participating in the CWS or 
NDSL program in 1978-1979, it will 
not receive a conditional guarantee 
and must apply for funds under para¬ 
graph (c). 

(6) Each institution’s conditional 
guarantee will be divided between ini¬ 
tial grants and continuing grants. This 
division will be based on the percent¬ 
age that the institution’s request for 
each type of grant bears to its total re¬ 
quest. (For example, if an institution 
requests $45,000 for initial grants and 
$55,000 for continuing. 45 percent of 
its conditional guarantee will be for 
initial grants and 55 percent for con¬ 
tinuing grants). 

(7) If the sum of initial year condi¬ 
tional guarantee awards for all institu¬ 
tions in a State is less than the State 
allotment for initial year grants calcu¬ 
lated under § 176.3(a). awards will be 
increased to those institutions apply¬ 
ing for additional funds under para¬ 
graph (c). To increase awards, the 
Commissioner will— 

(i) Subtract from the State allot¬ 
ment for initial grants calculated 
under § 176.3(a), the sum of the 
awards already calculated in para * 
graphs (b)(1), (3) or (4) of this section 
for all institutions in the State. 

(ii) Multiply the remainder by the 
relative State index for initial grants 
of each institution that applies for ad¬ 
ditional funds under § 176.6(c). 

(iii) Add the amount obtained in 
paragraph (b)(7)(ii) of this section for 
each institution to the amount calcu¬ 
lated for that institution under para¬ 
graphs (b)(1), (3) or (4) of this section. 

(8) For purposes of paragraph 
(b)(7)(ii) of this section, an eligible in¬ 
stitution’s relative state index is calcu¬ 
lated by determining that institution s 
aggregate need for initial year grants 
under § 176.6(c)(1) and dividing that 
amount by the sum of the need for ini¬ 
tial year awards of all institituions in 
the eligible institution’s State apply¬ 
ing under paragraph (c). 

(c) Calculation of fair share. Each 
institution applying under this para¬ 
graph will receive a “fair share” of the 
SEOG appropriation. An institution’s 
fair share of the SEOG initial grant 
appropriation is calculated by multi¬ 
plying the appropriation for initial 
grants by that institution’s relative na¬ 
tional index for initial grants. An insti¬ 
tution’s fair share of the SEOG con- 
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tinuing grant appropriation is calcu¬ 
lated by multiplying the appropriation 
for continuing grants by that institu¬ 
tion's relative national index for con¬ 
tinuing grants. 

(1) The Commissioner calculates a 
relative national index for initial 
grants by dividing each institution’s 
need for initial grants (determined 
under paragraphs (c)(3) and (4) of this 
section) by the sum of the need for ini¬ 
tial grants of all institutions applying 
for initial year funds. For purposes of 
this calculation, the need for initial 
year funds at an institution not apply¬ 
ing for additional initial year funds 
under this paragraph is its conditional 
guarantee. 

(2) The Commissioner calculates a 
relative national index for continuing 
grants by dividing each institution's 
need for continuing grants (deter¬ 
mined under paragraphs (c)(3) and (4) 
of this section) by the sum of the need 
for continuing grants of all institu¬ 
tions applying for continuing funds. 
For purposes of this calculation, the 
need for continuing year funds of an 
institution not applying for additional 
continuing year funds under this para¬ 
graph is its conditional guarantee. 

(3) The Commissioner calculates the 
need for SEOG funds for each institu¬ 
tion applying under paragraph (c) 
under the following formula: 

SEOG need=70 percent x cost of edu¬ 
cation-aggregate Expected Family 
Contribution (EFC) + Basic 

Grants + State GrantsInstitu¬ 
tional Grants) 

(4) The Commissioner divides each 
institution’s aggregate need for SEOG 
funds between initial grants and con¬ 
tinuing grants. This division will be 
based on the percentage that the insti¬ 
tution's request for each type of grant 
bears to its total request for SEOG 
funds. (For example, if a school asks 
for $45,000 for initial grants and 
$55,000 for continuing grants, 45 per¬ 
cent of the amount determined in 
paragraph (c)(1) of this section will be 
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apportioned to initial grants and 55 
percent to continuing grants.) 

(5) An institution may not receive 
more than the difference between its 
“fair share" and its conditional guar¬ 
antee for each type of grant (i.e.. Ini¬ 
tial or continuing). 

(d) As used in paragraph (c): 

(1) “Aggregate Expected Family 
Contribution" (EFC) is calculated by 
the Commissioner by— 

(1) Establishing various Income cate¬ 
gories for dependent and independent 
undergraduate students. 

(ii) Establishing an expected family 
contribution for each income category 
of dependent students and each 
income category of independent stu¬ 
dents. using need analysis methods ap¬ 
proved under § 176.13, 

(iii) Multiplying the number of de¬ 
pendent students in each income cate¬ 
gory by the expected family contribu¬ 
tion determined under paragraph 
(dXIXii) of this section for that 
income category, and adding the 
amounts obtained for each income cat¬ 
egory of dependent students, 

(iv) Multiplying the number of inde¬ 
pendent students in each income cate¬ 
gory by the expected family contribu¬ 
tion determined under paragraph 
(dXIXii) of this section for that 
income category, and adding the 
amounts obtained for each income cat¬ 
egory of independent students, and 

(v) Adding the amounts obtained in 
paragraphs (d)(1) (iii) and (iv) of this 
section. 

(2) “Cost of education" is the cost of 
attendance for undergraudate stu¬ 
dents who satisfy the eligibility re¬ 
quirements of § 176.9(a) (1) and (2). 
These costs include tuition and fees 
and a standard cost for living expenses 
and books and supplies. (The institu¬ 
tion will report its total tuition and fee 
revenues and the Commissioner pro¬ 
rates this amount for eligible under¬ 
graduate students.) 

The following chart indicates the 
income categories and the manner in 
which the appropriate number of stu¬ 
dents will be reported. 


NUMBER OF ENROLLED APPLICANTS BY INCOME CATEGORY FOR 197 7-1978 


INCOME 

UNDERGRADUATE 

DEPENDENT 

INCOME 

UNDERGRADUATE 

INDEPENDENT 


$ 0 

- 

$ 5,999 


$0 

- 

$ 999 



$ 6,000 

- 

$ 8,999 


$l,UOu 

- 

$1,999 



$ 9,000 

- 

$11,999 


$2,000 

- 

$2,999 



$12,000 

- 

*14,999 


$3,000 

- 

$3,999 



$15,000 

- 

$17,999 


$4,000 

- 

$4,999 



$18,00u 

- 

$20,999 


$5,000 

- 

$5,999 



$21,000 

- 

9Z1.999 


$6,OUO 

- 

$0,999 



$24,000 

- 

$26,999 


$7,000 

- 

$7,999 



$27,000 

- 

S29.999 


$8,000 

- 

$8,999 



$30,000 

- 

ovt-r 


$9,000 


over 



TOTAL 










(3) State grants are the sum of all 
State grants and scholarships received 
by undergraduate students at the in¬ 
stitution during the 1977-1978 award 
year. 

(4) Institutional grants include the 
sum of those categories of undergrad¬ 
uate gift aid included in determining 
the maintenance of effort amount 
under § 176.20. 

(e) Notwithstanding paragraphs (b) 
and (c) of this section, no institution 
may receive more money than it re¬ 
quested by initial or continuing grants. 

(20 U.S.C. LG70b-3.) 

§ 176.7 Application review—approval of 
request 

(a) An institution may request a 
review of its conditional guarantee. 
The Commissioner will convene a na¬ 
tional review panel consisting of stu¬ 
dent financial aid officers and OE per¬ 
sonnel. 

(b) The review panel will review 
each request and notify the Commis¬ 
sioner of its recommendations and the 
reasons for its recommendations. 

Cc) The Commissioner will set an 
award amount based on the proce¬ 
dures set forth in § 176.6 and the na¬ 
tional review panel recommendations. 

(20 U.S.C. 1070b-3.) 

§ 176.16 Payment of grant. 


(i) No Supplemental Grant may be 
paid to a student whose need for the 
grant was computed using estimated 
data submitted to the institution 
before January 1 of the previous 
award period unless the institution 
verifies that information. 

Appendix 

From: Federal Register, Volume 41. No. 
228—Wednesday, November 24. 1976 

Subpart C—Loan Collodion—Duo Diligonc* 

§ 111.41 GcnertiL 

Each institution at which a Fund is estab¬ 
lished shall exercise due diligence as de¬ 
scribed In this subpart in the collection of 
the amounts due and payable to its Fund. In 
the exercise of such responsibility each in¬ 
stitution must consistently ulillze extensive 
and forceful collection practices. In particu¬ 
lar. an institution shall: 

(a) Provide to each borrower, not later 
than the time when he signs his promissory 
note, full disclosure of his rights and obliga¬ 
tions thereunder: 

(b) (1) Conduct an exit interview as de¬ 
scribed In § 144.42 with each borrower prior 
to his leaving the institution and provide 
the borrower at that time with a copy of his 
repayment schedule specifying the total 
amount of the loan and the dates and 
amounts of installments a a they become 
due: 
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(2) If a borrower leaves the institution 
without notice, the institution shall mail 
the borrower a copy of his note and 2 copies 
of his repayment schedule and shall request 
the borrower to sign and return one of the 
copies of the repayment schedule. 

(c) Maintain a written record of the exit 
interview, including a repayment schedule 
signed by the borrower which shall be made 
a part of the borrower's file; 

<d) Maintain contact with the borrower 
after his leaving the institution in order to 
facilitate billing and in order to keep him in¬ 
formed on a timely basis of all changes in 
the program affecting his rights and obliga¬ 
tions. 

§ 141.42 Contact with the borrower prior to re¬ 
payment period. 

(a) Coordination of institutional offices. 
Each institution shall provide for the ex¬ 
change of information among all appropri¬ 
ate institutional offices, e.g., the registrar, 
student financial aid. business, and alumni 
offices in order to determine (1) the ap¬ 
proximate time a borrower will graduate in 
order that an exit interview may be con¬ 
ducted, or (2) whether a student has left 
school without proper notice so that it may 
mail the borrower required information. 

(b) Exit interview: (1) Each institution 
shall, if possible, conduct an exit interview 
with each borrower prior to the time the 
borrower leaves the institution. The exit in¬ 
terview shall be conducted on an individual 
basis, except that, if individual interviews 
are not feasible, the institution may conduct 
group exit interviews. 

<2) During the exit interview the institu¬ 
tion shall provide the borrower with a de¬ 
tailed explanation of his obligations and 
rights. It shall advise the borrower: (I) Of 
the fact that he has received a loan which 
must be repaid on a timely basis as called 
for in his repayment schedule, (ii) of his re¬ 
sponsibility to inform the institution imme¬ 
diately of any change of address, (iii) of the 
full amount of his loan including the inter¬ 
est rate. <iv) of the date and amount when 
the first payment becomes due. <v) of his re¬ 
sponsibility to contact the institution prior 
to the due date of any installment if pay¬ 
ment cannot be made for any reason, (vi) of 
his rights to deferment pursuant to 144.34, 
postponement pursuant to 144.35. and/or 
cancellation pursuant to 144.51 through 
144.56 as well as his responsibility to submit 
timely certification of such right to the de¬ 
ferment. postponement, cancellation, (vii) of 
his right to accelerate loan repayments 
without penalty, (vlii) of any optional fea¬ 
tures which the institution has inserted in 
its note including the minimum monthly re¬ 
payment provision pursuant to § 144.32(e). 
total costs of collection chargeable to the 
borrower pursuant to § 144.32<J>. and penal¬ 
ty charges pursuant to § 144.32(f). 

(c) The institution shall contact each bor¬ 
rower no less than three times during the 
borrower’s 9 month grace period as follows: 
U) 90 days into the grace period the institu¬ 
tion shall transmit to the borrower in writ¬ 
ing the information described in paragraph 
tb><2) of this section and such other infor¬ 
mation as is necessary to satisfy Truth in 
Lending Act regulations; (2) 180 days into 
the grace period the institution shall notify 
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the borrower of the date of expiration of 
the borrower's grace period; and (3) no less 
than 30 days preceding the due date of the 
first repayment installment the institution 
shall notify the borrower of the date when 
his first payment become due and of the 
amount of principal and interest due at that 
time. 

(d) If the institution finds that a borrow¬ 
er’s address has changed, it shall Implement 
the procedures set forth in 144.43(aX4) in 
order to secure the borrower's correct ad¬ 
dress. 

<20 U.S.C. 425 and 1087ec.) 

§ 111.43 Billing procedures. 

(a) Each institution shall establish and 
maintain regular billing and follow up pro¬ 
cedures during the period in which any out¬ 
standing balance remains unpaid, including: 

(1) The sending of: 

(1) A letter of notice and a statement of 
account to each borrower no later than 30 
days preceding the date on which the first 
repayment installment Is due: 

Cli) A statement of account to each bor¬ 
rower no fewer than 10 days preceding the 
due date of each payment subsequent to the 
first payment, unless a coupon system is es¬ 
tablished; 

(iii) When any payment is not received 
within 15 days of the due date, a telephoned 
or written demand to the borrower for pay¬ 
ment followed by two more such demands 
spaced 30 days apart if no response to the 
initial demand is received; 

(2) The maintenance of a monthly list of 
payments in arrears with respect to loans 
not paid w hen due; 

<3) Other procedures for effecting prompt 
and regular repayment including personal 
or telephonic contact where possible; 

(4) In the case of a borrower whose ad¬ 
dress is no longer known, which may be evi¬ 
denced by return of mail, performance of a 
thorough search of all reasonably accessible 
information which may lead to the borrow¬ 
er’s current address. Including records 
checks in all appropriate institutional of¬ 
fices. checks of the telephone directory or 
information operator in the city or town of 
the borrower’s last knowm address, long dis¬ 
tance phone calls to the borrower if a phone 
has been obtained and the use of the Office 
of Education’s skip-tracing service, which 
will be provided free of charge to the insti¬ 
tution. 

(b) Costs incurred by the institution in 
carrying out the activities enumerated in 
paragraph (a> of this section shall be consid¬ 
ered routine administrative expenses which 
may not be charged to the Fund, except for 
the costs of long distance phone calls to the 
borrower described in paragraphs (a)(3) and 
(a)(4) of this section, which may. in accord¬ 
ance with 144.46. be considered other collec¬ 
tion costs chargeable to the Fund. 

(20 U.S.C. 424 and 1087cc) 

§111.11 Skip-tracing activities. 

(a) If an institution is sLill unable to locate 
a borrower, in spite of its efforts pursuant 
to § 144.43(a)(4). U shall engage the services 
of a commercial skip tracing organization or 
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perform equivalent skip tracing activities 
with its own personnel. 

(b) If the borrower’s address is located as 
a result of the activities described in para¬ 
graph (a) of this section, the institution 
shall immediately contact the borrower for 
the purpose of collecting amounts past due. 

(20 U.S.C. 424 and 1087cc) 

§ 114.45 Collection procedures. 

(a) If an institution is still unable to 
obtain payment from a borrower after per¬ 
forming all of the activities set forth in 
§ 144.46. be § 144.44. it shall utilize the serv¬ 
ices of a collection agency or perform such 
collection activities with its own personnel 
or shall resort to litigation. 

(b) If a collection agency is used it must 
be bonded in an amount to cover those par¬ 
ticular assets of the Fund which are under 
the control of the agency at any particular 
time. 

(c) Notwithstanding the provisions of 
paragraph (a) of this seciton, if the amount 
of principal and interest outstanding on a 
loan is not more than $2. the institution 
may write-off that amount and need not 
take any further collection action with 
regard to that loan. 

(20 U.S.C. 424 and 1087cc) 

§111.16 Other collection cohU— litigation 
costs. 

(a) Reasonable costs incurred in carrying 
out the activities described in §§ 144.44(a) 
and 144.45 and the costs of long distance 
calls incurred in carrying out §§ 144.43 (a)(3) 
and (a)(4) and § 144.44(b) shall be consid¬ 
ered other collection costs and may be 
charged to the Fund, except that any collec¬ 
tion costs paid by the borrower may not be 
charged to the Funcl. For audit purposes, 
such costs must be supported by appropri¬ 
ate financial statements (e.g. telephone bills 
and collection agency bills). The statement 
of the collection agency shall Indicate spe¬ 
cific amounts collected and charges re¬ 
tained. 

(b) If an institution elects to perform its 
own collections, rather than using a collec¬ 
tion agency, its actual casts of collection 
may be considered an other collection cost 
and charged to the Fund, so long as such 
costs do not exceed the costs that would 
have been permitted under paragraph (a) of 
this section if the Institution had used a 
commercial collection agency. 

<c) Reasonable litigation costs incurred in 
carrying out this subpart may be charged to 
the Fund. 

(20 U.S.C. 424 and 1087cc) 

§ 114.17 Ctilization of ftHcal agent. 

(a) If an institution utilizes a billing serv¬ 
ice. collection agency or any other type of 
fiscal agent in carrying out its functions 
under this part, the function of such service 
or agency must be limited solely to the per¬ 
formance of ministerial acts. The ultimate 
responsibility of the Institution to make de¬ 
terminations relative to the making and col¬ 
lection of loans and decisions relative to 
cancellation and deferment of loans cannot 
be delegated. 
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(b) If a billing service is used to carry out 
the functions pursuant to 144.43. the billing 
service may not deduct its fee from the 
funds it receives from borrowers. 

(20 U.S.C. 424 and 1087CC) 

§ 144.4# r*e of commonly owned hilling service 
and collection agency prohibited. 

If in carrying out the activities required 
under 144.43 an institution uses a commer¬ 
cial billing service, it may not utilize a col¬ 
lection agency pursuant to 144.45 which 
owns or controls, or Is owned or controlled 
by. the billing service or which is owned and 
controlled by a corporation, partnership, as¬ 
sociation or individual which also owns or 
controls the billing service. 

(20 U.S.C. 1087cc) 

§ 141.48 Bankruptcy of borrower. 

An institution shall refrain from collec¬ 
tion activity with respect to a loan in the 
event the borrower is adjudicated a bank¬ 
rupt and such loan has been discharged. 
However, no such loan shall be written off 
until an official notice of the adjudication 
has been received by the institution. Such 
notification must be maintained in the file 
of that borrower to support the writeoff 
entry. If the institution receives any pay¬ 
ment from a borrower subsequent to his ad¬ 
judication as a bankrupt, it shall deposit 
such payment in its Fund. 

(20 U.S.C. 424. I087cc> 

(FR Doc. 78-31566 Filed 11-7 78: 8:45 am] 
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[4110—84—Ml 

Title 42—Public Health 

CHAPTER I—PUBLIC HEALTH SERV¬ 
ICE, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

SUBCHAPTER D—GRANTS 

PART 50— POLICIES OF GENERAL 
APPLICABILITY 

Provision of Sterilization in Federally 
Assisted Programs of the Public 
Health Service 

AGENCY: Public Health Service. 
ACTION: Final rules. 

SUMMARY: The Department is pro¬ 
mulgating new rules to govern expend¬ 
itures for sterilizations provided under 
various Department programs. Three 
parallel sets of regulations are being 
issued. This set applies to programs of 
Federal financial assistance adminis¬ 
tered by the Public Health Sendee; 
the other two sets, which appear in 
this issue of the Federal Register, 
apply to the progams administered 
under title XIX of the Social Security 
Act and the social services programs 
administered by the Administration 
for Public Services of the Office of 
Human Development Services. The 
rules are being revised at this time be¬ 
cause the recent decision in Relf v. 
Weinberger , C.A. No. 74-1797 (D.C. 
Cir. 1977) resolved questions as to the 
scope to the Department’s authority 
to regulate in this area. Based on its 
experience under the rules which cur¬ 
rently apply to sterilizations under the 
Federal programs and the public com¬ 
ment received during rulemaking, the 
rules below establish new rules appli¬ 
cable to sterilizations. 

EFFECTIVE DATE: These rules are 
effective February 6, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Marilyn L. Martin, Hubert Hum¬ 
phrey Building, Room 722-H, 200 In¬ 
dependence Avenue SW., Washing¬ 
ton. D.C. 20201. 202-245-7581. 

SUPPLEMENTARY INFORMATION: 
On December 13. 1977, the Depart¬ 
ment of Health, Education, and Wel¬ 
fare proposed new rules to govern Fed¬ 
eral Financial participation in steril¬ 
izations funded through various pro¬ 
grams administered by the Depart¬ 
ment under the Social Security Act 
and the performance of sterilizations 
by programs and projects funded by 
the Public Health Service. 42 FR 
62718. In addition to inviting written 
comments on the proposed rules, the 
Department held public hearings, 
both in Washington, D.C., and in the 


RULES AND REGULATIONS 

Department’s 10 regions, to get the 
views of interested persons. The sub¬ 
stance of the comments received, both 
through the hearings and the approxi¬ 
mately 500 written comments submit¬ 
ted, is set forth below. A discussion of 
the Department’s actions in response 
to those comments also appears. The 
historical context in which the De¬ 
partment's policies on sterilization 
were developed, the rules previously 
applicable to sterilizations, relevant 
provisions of the proposed and final 
rules and the Federal programs them¬ 
selves are summarized at the outset. 

The discussion below applies to the 
rules being issued on this date w T hich 
apply to programs funded by the 
Public Health Service, title XIX of the 
Social Security Act (“Medicaid”), and 
the social services programs under 
titles I. IV.-A, X, XIV, XVI (AABD), 
and XX of the Social Security Act. 
The rules applicable to the Public 
Health Service programs appear 
below; the rules applicable to title 
XIX appear elsewhere in this issue of 
the Federal Register. The rules appli¬ 
cable to the social services programs 
also appear elsewhere in this issue. 

I. The Development of the Depart¬ 
ment’s Policies on Federally 

Funded Sterilizations 

A. POLICIES OF THE CURRENT RULES 

1. Background. Before 1973, the De¬ 
partment funded sterilizations, among 
other family planning services, under 
a number of Department programs. 
Although the statutes authorizing 
such services all required that receipt 
of such services be “voluntary,” ' the 
Department had not defined what 
that term meant in the context of 
sterilization. In mid-1973, several 
tragic examples of sterilization abuse 
under the Federal programs were 
brought to its attention—the steriliza¬ 
tion of the adolescent Relf sisters in 
Alabama and a case of coerced steril¬ 
ization in South Carolina. The Depart¬ 
ment responded to these situations in 
July 1973 by imposing a moratorium 
on the Federal funding of sterilization 
of persons under 21 or legally incapa¬ 
ble of consent. 

In September 1973, the Department 
began rulemaking proceedings, which 
ultimately resulted in the rules issued 
on February 6, 1974. Those rules per- 


' Under title XIX of the Social Security 
Act ("Medicaid") family planning services 
are to be provided to "eligible individuals 
who desire such services." Section 
1905(a)(4)(C). 42 U.S.C. 1396d(a)(4)(C) title 
V of the Act provides that "acceptance of 
family planning services • • • shall be volun¬ 
tary on the part of the individual to whom 
such services are offered • • •" Section 
508(a)(3), 42 U.S.C. 708(a)(3). Title X of the 
Public Health Service Act authorizes sup¬ 
port for "voluntary family planning pro¬ 
jects." Section 1001(a), 42 U.S.C. 300(a). 


mitted, among other things, the steril¬ 
ization of minors and persons legally 
incapable of giving consent if certain 
procedures were followed. 39 FR 4730. 
The Relf litigation was initiated imme¬ 
diately to enjoin implementation of 
those rules. In March 1974, Judge 
Gesell of the United States District 
Court for the District of Columbia 
held that the February 6 rules were 
inconsistent with the statutory re¬ 
quirement of voluntariness insofar as 
they permitted the provision of steril¬ 
ization to persons who could not give 
legally effective consent under State 
law. and permanently enjoined the 
Department from providing Federal 
funds for the sterilization of such per¬ 
sons. Relf v. Weinberger , 372 F. Supp. 
1196 (D. D.C. 1974). Although the De¬ 
partment appealed the Relf decision, 
in April 1974 it adopted as an interim 
measure the rules summarized in sec¬ 
tion 2 below. 

2. Current policies. The current poli¬ 
cies are found in the existing rules, 42 
CFR 50.201-50.204 and 45 CFR 205.35. 
and in the moratoruim on any steril¬ 
ization of individuals under 21 or le¬ 
gally incapable of consenting to be 
sterilized declared by the Secretary on 
July 27. 1973, 38 FR 20903 (August 3. 
1973). These policies are still in effect 
and will remain in full force until the 
date these rules become effective, 60 
days from the date of their publica¬ 
tion. In brief, the current policies are: 

a. Federal financial participation is 
available only in the sterilization of 
people at least 21 years old who are 
mentally competent under State law. 
In other words. Federal funding is not 
available for any sterilization of a 
person who is either under 21 or who 
is mentally incompetent. 

b. In Medicaid and the social services 
programs. Federal financial participa¬ 
tion is available in the sterilization of 
people at least 21 years old only where 
informed consent, as defined and re¬ 
quired by the current rules, is ob¬ 
tained. In all except so-called thera¬ 
peutic sterilizations, legally effective 
informed consent must be obtained at 
least 72 hours prior to the steriliza¬ 
tion. In the programs administered by 
PHS, PHS-supported projects may not 
perform or arrange for the perform¬ 
ance of sterilizations unless these con¬ 
ditions are met. 

B. POLICIES OF THE PROPOSED RULES 

1. Background. In 1977, the Court of 
Appeals for the District of Columbia 
vacated the injunction entered against 
the Department in 1974. It further in¬ 
dicated that the Department had the 
legal authority to define a Federal 
standard of “voluntariness” and took 
note of the Department’s intention to 
engage in rulemaking to devise that 
standard. Relf v. Weinberger, C.A. No. 
74-1797 (D.C. Cir. 1977). Shortly 
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thereafter, the Department published 
the proposed rules for public com¬ 
ment. 

2. Proposed rules . The proposed 
rules proposed the following policies: 
(1) Retention of the minimum age of 
21. (2) Extension of the waiting period 
from 72 hours to 30 days. (3) Alterna¬ 
tives for the sterilization of mentally 
incompetent individuals with the ca¬ 
pacity to give informed consent: under 
one option, the present ban on the 
sterilization of such individuals (and 
all other mentally incompetent indi¬ 
viduals) would continue; under the 
other option, the sterilization of such 
individuals would be permitted where 
they are capable of understanding and 
consenting to the sterilization and if 
certain procedural safeguards were 
followed. (4) Limitation of the circum¬ 
stances under which institutionalized 
individuals could be sterilized. (5) pro¬ 
hibition of payment for hysterecto¬ 
mies done for family planning pur¬ 
poses and provision to persons under¬ 
going hysterectomies for other, non¬ 
family planning purposes of informa¬ 
tion that the procedure results in ste¬ 
rility, along with a written acknowl¬ 
edgement that such information was 
presented. (6) The following changes 
to the informed consent procedures of 
the current regulations: (a) individuals 
to be sterilized would be required to be 
informed of the elements of informed 
consent orally; (b) if the consent form 
was not in the individual's primary 
language, an interpreter was required; 
(c) provision for handicapped individ¬ 
uals was required; (d) certifications as 
to certain facts from the individual ob¬ 
taining the consent, the physician per¬ 
forming the procedure, and, where ap¬ 
plicable. the interpreter was required; 
(e) instead of the alternative “long’* 
and ‘•short” form consent forms per¬ 
mitted under the present regulations, 
use of a specific consent form was 
mandated: (f) documentation of com¬ 
pliance with the consent form and 
other requirements as required as a 
condition of payment for the proce¬ 
dure. 

C. POLICIES OF THE FINAL RULES 

1. Policy considerations . In develop¬ 
ing the final rules, the Department 
has ai tempted to reconcile several 
competing policy considerations. Two 
of these are statutory. On the one 
hand, it is the policy of all of the Fed¬ 
eral statutes under which family plan¬ 
ning services are provided to encour¬ 
age access to and use of those services, 
including sterilization. On the other 
hand, it is also the policy of those stat¬ 
utes that receipt of such services be 
voluntary, and that no one be steril¬ 
ized 7 in the absence of full knowledge 


'Section 205 of Pub. L. 94-63. 42 U.S.C. 
300a-8 (note), makes it a felony, punishable 
by a fine up to $1,000, or by imprisonment 
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or against one's will. Implementation 
of this policy requires a strong en¬ 
forcement program including monitor¬ 
ing of the recipients of Federal finan¬ 
cial assistance to see that the proce¬ 
dural safeguards contained in the reg¬ 
ulation are followed. Therefore, at the 
same time that safeguards are built 
into the sterilization consent process, 
these requirements must be carefully 
crafted to permit effective enforce¬ 
ment. 

Accommodating these three policy 
considerations has required making 
difficult judgments, since they in 
many cases dictate conflicting results. 
However, these rules reflect what is 
hoped to be a workable balance be¬ 
tween them, in which no one consider¬ 
ation is given so much weight that an¬ 
other is not achieved, and in which 
the overall goal of providing federally 
funded sterilizations to those who vol¬ 
untarily choose this service is realized. 

The final rules resolve the compet¬ 
ing considerations of insuring access to 
sterilization and insuring that this 
access does not lead to involuntary 
sterilizations in two ways. They limit 
the access of those individuals least 
able to give an informed consent or 
those least able to understand the con¬ 
sequences of a permanent and irre¬ 
versible sterilization. In addition, they 
establish procedures to insure that 
those individuals who have access to 
federally funded sterilizations are pro¬ 
vided an opportunity to make an in¬ 
formed and voluntary choice. This 
must be accomplished without burden¬ 
some administrative procedures or ex¬ 
cessive paperwork. 

These approaches have been devel¬ 
oped in light of the third considera¬ 
tion guiding the Department’s deci¬ 
sionmaking—the need to ensure the 
enforceability of the rules. The De¬ 
partment’s enforcement record was 
criticized repeatedly at the public 
hearings and in many of the written 
comments. Therefore, in designing 
these rules the Department had to 
consider not only its need to develop 
effective safeguards against abuse but 
also its need to enforce them. This has 
dictated the adoption of policies that 
minimize exceptions, that do not make 
subtle or individual distinctions, and 
that are susceptible to verification or 
documentation. 

Because the proposed rules carried 
forward some of the current policies, 
the Department scrutinized the public 
comment for evidence that the current 
rules have either unduly restricted 
access to sterilization services or alter¬ 
natively, that they have permitted 
abuse of those services. It also paid 


of up to one year, or both, to coerce any 
person to undergo an abortion or steriliza¬ 
tion through the threat of withholding any 
service or benefits under a program receiv¬ 
ing Federal financial assistance. 
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particular attention to the experience 
gained in the administration of similar 
requirements in various jurisdictions, 
such as New York and California, as 
well as the testimony of individuals fa¬ 
miliar with situations outside the Fed¬ 
eral programs. On this basis and based 
on its own experience in adminstering 
the current rules, it has revised the 
proposed rules as described below. 

2. Final rules, a. Eligibility for Feder¬ 
ally funded sterilizations—The claims 
of involuntary sterilization poignantly 
made by the plaintiffs in cases such as 
Relf v. Weingberger, supra , and Mad¬ 
rigal v. Quilligan , CA. No. 75-2057 
(C.D. Cal. 1975), along with the testi¬ 
mony and comments elicited during 
rulemaking concerning the need for an 
enforceable program, have led the De¬ 
partment to adopt the following poli¬ 
cies with regard to access to steriliza¬ 
tion. 

The final rules prohibit Federal 
funding of sterilizations to any of the 
following: Persons under 21, mentally 
incompetent persons, and institution¬ 
alized persons. The public comment 
produced no hard evidence that the 
first two restrictions created undue 
hardship in the past. Indeed, there 
was a balance between examples cited 
of potential hardship and of potential 
for abuse if the policies were made less 
restrictive. Given the irreversibility of 
the procedure, the Department feels 
that the balance should be struck in 
favor of safeguarding such persons 
from potential sterilization abuse. 

b. Informed Consent— There is no 
evidence that the existing procedures 
requiring informed consent have 
unduly impeded access to sterilization 
services. To the contrary, in fiscal year 
1976 alone, medicaid reimbursed State 
claims for the sterilization of over 
67,000 individuals. 

However, both the Department’s ex¬ 
perience with the current rules and 
the public comments suggested the 
need to improve those procedures in 
certain respects. First, the public com¬ 
ment suggested the need to provide 
additional safeguards. Second, much 
concern was voiced about the burden¬ 
someness of some of the proposed pro¬ 
cedures. Third, the public comment 
also stressed the need for adequate 
monitoring and enforcement of the 
procedures. The Department is like¬ 
wise cognizant of this last need, and it 
is concerned about the difficulty of 
monitoring and enforcing compliance 
with complex procedures in national 
programs. 

The final rules attempt to accommo¬ 
date these concerns. The requirements 
that have been added to the regula¬ 
tions are all aimed at increasing the 
understanding of the individual to be 
sterilized while at the same time im¬ 
posing minimal burdens on providers. 
For example, the Department has ex- 
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plicitly prohibited the obtaining of 
consent while a woman is in the hospi¬ 
tal for labor or childbirth. This should 
eliminate the major situation in which 
coercion is alleged to have taken place. 
Neither this requirement, nor the 
other requirements such as allowing a 
witness to be present when consent is 
obtained, providing for the expiration 
of the consent form in 130 days and 
giving a copy of the consent form to 
the individual to be sterilized should 
burden significantly the physician pro¬ 
viders. To the contrary, they accord 
with sound medical practice by assur¬ 
ing a knowledgeable patient. 

The Department has responded also 
to the major objection voiced by phy¬ 
sicians and others concerned with 
access to sterilization services. While 
the 30-day waiting period has been re¬ 
tained. the final rules provide for a 
w r aiver by the patient in certain cir¬ 
cumstances. This change will give pro¬ 
viders the flexibility they need to per¬ 
form sterilizations in a limited group 
of cases—those delivering prematurely 
or having emergency abdominal sur¬ 
gery—without the added risk of a 
second operation, even if 30 days have 
not elapsed from the date consent was 
obtained. Moreover, while this does 
provide an exception, it is one in 
which verification of the circum¬ 
stances will be possible and the condi¬ 
tions for operation of the waiver can 
be documented. 

These and other changes in the final 
rules are discussed more fully in sec¬ 
tion III. 

II. Federal Programs Under Which 
Sterilization Is Provided 

The Department funds family plan¬ 
ning services, including sterilizations, 
under several Federal statutes. Three 
agencies within the Department are 
responsible for administering pro¬ 
grams under which sterilizations are 
performed—the Medicaid Bureau 
(MMB) of the Health Care Financing 
Administration (HCFA), the Adminis¬ 
tration for Public Services (APS) of 
the Office of Human Development 
Services (OHDS). and the Public 
Health Service (PHS). 

A. THE MEDICAID PROGRAM 

The medical assistance (medicaid) 
program under title XIX of the Social 
Security Act, 42 U.S.C. 1396. et seq., 
which is administered by MMB, pro¬ 
vides for Federal matching of reim¬ 
bursements for family planning serv¬ 
ices pursuant to sections 1902(a)(13) 
and 1905(a)(4)(C) of the Act. 42 U.S.C. 
1396a(a)(13) and 1396d(4)(C). MMB 
has not defined family planning serv¬ 
ices by regulation; however, its policy 
has been to consider sterilization as a 
federally funded family planning serv¬ 
ice. 
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B. THE TITLE XX SOCIAL SERVICES 
PROGRAM 

Title XX of the Social Security Act. 
w’hich is administered by APS. autho¬ 
rizes grants to States for social serv¬ 
ices, including family planning serv¬ 
ices. See section 2002(aXl) of the Act. 
42 U.S.C. 1397a<a)(l). While title XX 
itself does not mandate the provision 
of family planning services, however, 
title IV-A effectively does mandate 
such services in a State’s Title XX 
plan. In order for a State to qualify 
for Federal financial participation 
under title IV-A of the Social Security 
Act (aid to families with dependent 
children), the State’s title IV-A plan 
must provide that family planning 
services will be provided under title 
XX. Section 402(a)<15) of the Social 
Security Act, 42 U.S.C. 602(a)(15) as 
amended by Pub. L. 93-647 (the legis¬ 
lation enacting title XX). 

C. THE AFDC AND AGED, BLIND AND DIS¬ 
ABLED PROGRAMS IN GUAM. PUERTO 
RICO, AND THE VIRGIN ISLANDS 

In Guam, Puerto Rico, and the 
Virgin Islands, titles I. X, XIV, and 
XVI of the Social Security Act are rel¬ 
evant to the provision of sterilizations. 
(In all other jurisdictions those titles 
have been superseded by the new title 
XVI (Supplemental Security Income) 
and title XX (Social Services).) Each 
of those titles provides, at subsection 
(c)(1) of sections 3. 1003, 1403. and 
1603, and 1353(cXl). 42 U.S.C. 

303(0(1). 1203(c)(1). and 881, respec¬ 
tively, that in order to qualify for Fed¬ 
eral payments the State plan must 
provide that the State agency must 
make available “at least those services 
to help them attain or retain capabili¬ 
ty for [self-support or] self-care which 
are prescribed by the Secretary.*' (The 
bracketed words do not appear in title 
I.) 45 CFR 222.59. applicable to the 
original adult titles, authorizes family 
planning as an optional service under 
those titles. 45 CFR 222.7 (also appli¬ 
cable to the original adult titles) pro¬ 
vides that “eligible individuals must be 
free to determine whether to accept or 
reject services from the agency." 

Title IV-A reads virtually identically 
for Guam, Puerto Rico, and the Virgin 
Islands as for the other States except 
that the provision in section 402(a)(15) 
referring to title XX does not apply. 
In these jurisdictions section 
402(a)<15) requires that the title IV-A 
plan itself must provide for family 
planning services. 

D. PROGRAMS ADMINISTERED BY THE 
PUBLIC HEALTH SERVICE 

Title V of the Social Security Act. 
which is administered by PHS. re¬ 
quires each State, as a condition to the 
receipt of formula grant funds for ma¬ 
ternal and child health and crippled 


children’s services, to include in its 
State plan a program of family plan¬ 
ning service projects. See section 
505(a)(8) of the Act. 42 U.S.C. 
705(a)(8). 

PHS also funds sterilizations under 
title X of the Public Health Service 
Act. Section 1001(a). 42 U.S.C. 300(a). 
In addition, family planning services 
are included in the care offered by 
community health centers under sec¬ 
tion 330 of the Public Health Service 
Act. 42 U.S.C. 254c. and in the migrant 
workers health program under section 
319 of the Act. 42 U.S.C. 247d. 

Public Health Service personnel per¬ 
form sterilizations in PHS hospitals, in 
the Indian Health Service, and in 
other direct programs. Although these 
rules govern only sterilizations funded 
in the programs of Federal financial 
assistance, the policies of the rules are 
simultaneously being made applicable 
to these direct programs by adminis¬ 
trative directive. 

III. Summary of Public Comment and 
Changes to the Rules 

The preamble to the Notice of Pro¬ 
posed Rulemaking identified several 
major issues on which public comment 
was particulary solicited. Specifically, 
the public was asked to comment on 
the definition of “sterilization’’ in the 
proposed rules, the appropriateness of 
the 30-day waiting period, the appro¬ 
priateness of the age 21 minimum, the 
provisions relating to the sterilization 
of mental incompetents and institu¬ 
tionalized individuals, the effective¬ 
ness of the informed consent proce¬ 
dures of the proposed rules, and the 
appropriateness of excluding hysterec¬ 
tomy as a family planning technique. 
In general, the public comment fo¬ 
cused on these major issues. The dis¬ 
cussion of the public comment and the 
revisions to the proposed rules below' 
likewise is organized around these 
major issues. 

The policies adopted for both the 
programs funded under the Social Se¬ 
curity Act and those funded under the 
Public Health Service Act are identi¬ 
cal. The regulations differ only in the 
choice of regulatory mechanism, since 
the HCFA and APS programs regulate 
by restricting Federal financial partici¬ 
pation if the Federal requirements are 
not followed, while PHS regulates pri¬ 
marily by making following the re¬ 
quirements a condition of the grant. 
Consequently, differences between the 
two types of regulations are generally 
mechanical in nature. Since the poli¬ 
cies are the same and in the Interests 
of brevity and clarity, only the PHS 
regulations are set out in full in the 
preamble below, with references to the 
corresponding sections of the HCFA 
regulations. 
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A. DEFINITION OF “STERILIZATION’* 

Text of proposed rule (42 CFR 
50.202(a). (CF.. 45 CFR 205.35-2(a)): 

•'Sterilization** means any medical proce¬ 
dure or operation for the purpose of render¬ 
ing an individual permanently incapable of 
reproducing. 

Text of final rule (42 CFR 50.202. 
(CF.. 42 CFR 441.251)): 

• Sterilization’’ means any medical proce¬ 
dure. treatment, or operation for the pur¬ 
pose of rendering an individual permanently 
incapable of reproducing. 

Summary of Public Comment 

Over 50 comments were received on 
the definition of sterilization. Approxi¬ 
mately one-quarter of these endorsed 
the proposed definition. The remain¬ 
ing comments made the following 
points: 

1. Several comments recommended 
that the word “solely” or “primarily” 
be inserted before the word “pur¬ 
posed.” to emphasize that the regula¬ 
tions do not apply to procedures done 
for other purposes. Two comments 
suggested that the definition be 
amended to exclude explicitly proce¬ 
dures which, while they produce steril¬ 
ity. are done for purposes totally unre¬ 
lated to the intent to sterilize, e.g., 
hysterectomy for uterine carcinoma. 

2. A number of comments dealt with 
the question of whether the definition 
of sterilization should distinguish be¬ 
tween “therapeutic” and “nonthera- 
peutic” sterilizations and, if so wheth¬ 
er therapeutic sterilizations should be 
covered by some or all of the proposed 
requirements. The comments argued 
that a procedure which is medically in¬ 
dicated should not be encumbered 
with the restrictions of the regula¬ 
tions. One commenter suggested, on 
the other hand, that the definition 
should be amended to state that it 
covers both therapeutic and nonthera- 
peutic sterilizations. 

3. A number of comments disagreed 
with the definition’s test of whether 
or not a procedure is a sterilization, 

i.e., whether the purpose of the proce¬ 
dure is to produce sterility. It was sug¬ 
gested that the purpose test creates a 
loophole, in that practitioners will 
avoid the restrictions of the regula¬ 
tions simply by articulating a different 
purpose for a procedure. To close this 
loophole, it was suggested that the 
test instead be whether the procedure 
would have the effect of producing 
sterility, possibly with an exception 
for cases where the procedure is neces¬ 
sary to correct a substantial danger to 
life or health. 

4. Several comments stated that the 
definition should be modified to re¬ 
flect the likelihood of failure and/or 
reversibility of sterilizations. It was 
suggested that absent such a modifica- 
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tion, the definition is medically inac¬ 
curate. since there is a small risk of 
failure and some chance of reversing 
certain sterilization procedures (e.g., 
tubal ligations). One commenter also 
pointed out that advances in medical 
technology (such as the availability of 
sperm banks and artificial insemina¬ 
tion) would remove many sterilizations 
from the definition. 

5. Several comments pointed out 
that it is possible to sterilize by admin¬ 
istering certain drugs or x-rays, and 
the definition as proposed would not 
cover such cases. It was suggested that 
the word ’‘treatment” be added to the 
definition to close this loophole. 

6. Other suggestions included adding 
a reference to “males.” adding a refer¬ 
ence to “emergency” and “nonemer¬ 
gency” sterilizations, and modifying 
the definition to explicitly exclude 
hysterectomies. 

Department’s Response 

The Department agrees that the 
comment discussed in paragragh 5 
above identifies a loophole in the defi¬ 
nition of sterilization. The definition 
has accordingly been modified to in¬ 
clude “treatment” (by drugs or x-rays) 
for the purpose of inducing sterility. 
The remainder of the comments have 
not been accepted, for the following 
reasons. 

1. The comments which suggested 
modifying the word “purpose” with 
“solely” or “primarily,” introducing 
the “therapeutic”/“nontherapeutic” 
distinction. and substituting an 
“effect” test for the “purpose” test 
have been rejected for related reasons. 
As a policy matter, the Department 
believes that the procedural protec¬ 
tions of the regulations should apply 
to so-called “therapeutic” steriliza¬ 
tions (i.e., ones which are medically in¬ 
dicated but one of the purposes of 
which is to produce sterility), as w^ell 
as to those sterilizations done solely 
for family planning purposes. In 
either case, the individual is making a 
decision which is usually irreversible. 
To the extent any other medical op¬ 
tions exist (such as alternative forms 
of birth control), he or she should 
have the opportunity to exercise that 
option. If less stringent requirements 
apply to therapeutic sterilizations 
than to nontherapeutic sterilizations, 
there may also be an incentive to char¬ 
acterize as therapeutic a sterilization 
that properly should be characterized 
as nontherapeutic or the two defini¬ 
tions might be appied differently by 
different providers, creating problems 
for monitoring and enforcement. 
Thus, the therapeutic/nontherapeutic 
distinction has not been added to the 
definition, nor have the words “solely” 
and “primarily”, which would have 
the effect of introducing the distinc¬ 
tion, been added. Since the definition 
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clearly applies to both types of steril¬ 
ization, however, it was considered un¬ 
necessary to add an explicity state¬ 
ment to that effect. 

It should be emphasized that the 
definition as proposed and adopted 
does not cover medical procedures 
which, while they may have the effect 
of producing sterility, have an entirely 
different purpose, such as removal of a 
cancerous uterus or prostate gland. In 
such a case, there is no reasonable al¬ 
ternative to the procedure. The point 
of the informed consent and other 
procedural requirements of the regula¬ 
tions is to permit exercise of a repro¬ 
ductive choice. However, since there is 
no choice in such a situation and im¬ 
position of such procedural require¬ 
ments could also be medically inadvis¬ 
able, the rationale for imposing the re¬ 
quirements does not apply. Since the 
“effect” test w r ould reach such situa¬ 
tions, it was rejected as too broad. 

2. The proposed definition has not 
been modified to reflect the risk of 
failure and likelihood of reversing the 
procedure. The definition’s test of 
sterilization is whether the purpose of 
the procedure is to produce sterility, 
and the risk of failure and chance of 
reversal are unrelated to this test. Spe¬ 
cifically. the accepted medical purpose 
in all such procedures is to produce 
permanent sterility, not to produce 
sterility in all but a few cases or for 
some temporary time period. 

The questions of incorporating pro¬ 
vision for sterilization procedures 
which medical technology may in the 
future make reversible is more prob- 
lemmatic. Since such situations are at 
present hypothetical and thus their 
ramifications cannot be understood, 
however, the Department considers it 
inadvisable to establish rules relating 
to them at this time. 

3. The suggestion that the definition 
refer to “males” has been rejected as 
redundant. The suggestion that the 
definition explicitly exclude hysterec¬ 
tomies was not adopted for two rea¬ 
sons: (1) Hysterectomy is still used as 
a sterilization procedure and to ex¬ 
clude it from the definition of steril¬ 
izations would artificially ignore 
common medical practice: and (2) it is 
felt that the concern underlying the 
suggestion—to make clear that hyster¬ 
ectomies for family planning purposes 
are not an approved form of steriliza¬ 
tion—is more appropriately handled 
through a prohibition on their use. 
rather than by limiting the definition. 

B. 30-DAY WAITING PERIOD 

Text of Proposed Rule 

1. 42 CFR 50.204 (C/., 45 CFR 205.35 - 
4(b)): 

Programs or projects to which this sub¬ 
part applies shall perform or arrange for 
the performance of sterilization of a mental- 
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!y competent individual only when the fol¬ 
lowing requirements arc? met: 


<b> At least 30 days have passed between 
the date of informed consent and the date 
of the sterilization. 

2. Related requirements: 42 CFR 
50.203(a)(7) (Cf.. 45 CFR 205.35- 

3(a)(7)); 42 CFR 50.203(b)(4)(H) (Cf. t 
45 CFR 205.35-3(b)(4)(ii)>; appendix. 
For text of these sections, see sections 
F and G below. 

Text of Final Rule 

1. 42 CFR 50.203 (Cf.. 42 CFR 
441.256(b), <c)): 

Programs or projects to which this sub- 
part applies shall perform or arrange for 
t he performance of sterilization of a mental¬ 
ly competent individual only if the‘follow¬ 
ing requirements have been met: 


(d) At least 30 days but no more than 180 
days have passed between the date of in¬ 
formed consent and the date of sterilization, 
except in the case of premature delivery or 
emergency abdominal surgery. An individu¬ 
al may consent, to be sterilized at the time 
of premature delivery or emergency abdomi¬ 
nal surgery if at least 72 hours have passed 
after he or she gave informed consent to 
sterilization. In the case of premature deliv¬ 
ery. the informed consent must have been 
given at least 30 days before the expected 
date of delivery. 

2. Related requirements: 42 CFR 
50.204(a)(7) (Cf.. 42 CFR 

441.257(a)(l)(vii»: 42 CFR 50.205(c)(2) 
(Cf.. 42 CFR 441.258(c)(2)); appendix. 
For text of these sections, see sections 
F and G below. 

Summary of Public Comment 

Almost 300 comments addressed the 
30 day waiting period requirement of 
the proposed rules. The majority of 
these comments (over 200) either op¬ 
posed it absolutely or advocated provi¬ 
sion for waiver of the waiting period 
for special circumstances. The com¬ 
ments articulated the following con¬ 
cerns: 

1. The comments supporting the 30- 
day waiting period as proposed cited 
several reasons for adopting the re¬ 
quirement. First. 30 days would pro¬ 
vide the time necessary to consult 
with family, friends and others about 
the procedure and its irreversible con¬ 
sequences. Second, the 30-day period 
would also allow adequate time for the 
individual to get away from the envi¬ 
ronment in which consent was ob¬ 
tained and. to the extent the person 
was intimidated by that environment, 
would allow more exercise of choice. 
Third, it was suggested that there is 
no such thing as ar\ “emergency” ster¬ 
ilization. and thus the 30-day waiting 
period would not work a hardship. 
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The experience in New York City 
under a similar 30-day waiting period 
requirement was cited as an example 
that such a requirement does not duly 
interfere with access to services. 

2, Comments opposing the 30-day 
waiting period requirement gave sever¬ 
al grounds for their opposition. A 
number of comments stated that the 
waiting period—which is generally not 
required for persons who can afford to 
pay for their own sterilizations—would 
discriminate against the poor. Many 
comments also pointed out that the 
waiting period would create a hard¬ 
ship for and limit access to steriliza¬ 
tions for residents of rural areas, mi¬ 
gratory workers, and many low-Income 
individuals. Such individuals may find 
it difficult to get to a health care fa¬ 
cility and hence do so only infrequent¬ 
ly, because of the travel time involved 
or. where the sterilization is per¬ 
formed 30 days or more after delivery, 
the necessity of arranging for child 
care. In this regard, several comments 
cited the example of North Carolina, 
where a 30-day waiting period require¬ 
ment was repealed in 1973 on the 
ground that it unduly Impeded access 
to sterilization for residents of rural 
areas and patients w r ith emergency 
conditions, a few physicians also 
stated that the New York and Califor¬ 
nia waiting period requirements had 
likewise occasioned hardship. Another 
objection voiced was that the 30-day 
waiting period w’ould mean that per¬ 
sons whose eligibility for medicaid ter¬ 
minated during that period w-ould be 
unable to obtain a federally funded 
sterilization. Several comments object¬ 
ed that the waiting period was overly 
broad and should not apply to men or 
to nonpregnant women, since they 
would not be subject to the coercion 
associated with obtaining a consent 
during labor, delivery, or abortion. 
Other comments objected to the wait¬ 
ing period per se on the grounds that 
it (l) is arbitrary and will not prevent 
abuse, and (2) constitutes excessive 
regulation of medical practice. 

The majority of objections to the 
waiting period as proposed, however, 
stemmed from concern about hard¬ 
ships it would cause in certain excep¬ 
tional situations. Specifically, imposi¬ 
tion of an inflexible requirement in 
cases of premature delivery, emergen¬ 
cy abdominal surgery or unanticipated 
abortion was objected to as medically 
unsound. If a rigid requirement is im¬ 
posed in such cases, the individual will 
have to undergo two surgical proce¬ 
dures, with concomitantly increased 
risks. It was suggested that since none 
of these circumstances is foreseeable 
and they can also be documented, 
there is little likelihood that a waiver 
covering these circumstances would be 
subject to abuse. Several comments 
recommending such a waiver suggest¬ 


ed nevertheless that no waiver be per¬ 
mitted for a short time period (c.g.. 72 
hours) after consent was obtained in 
order to ensure that the consent was 
not obtained under the stress of labor 
or another medical emergency. 

Department's Response 

The Department is persuaded by the 
numerous comments objecting to the 
inflexibility of the 30-day waiting 
period as proposed for the reasons set 
out above. Consequently, the final rule 
adopts provision for waiver by the in¬ 
dividual of the waiting period require¬ 
ment in cases of emergency abdominal 
surgery or premature delivery. It 
should be noted, however, that the 
waiver does not apply to cases of unan¬ 
ticipated abortions, since—unlike situ¬ 
ations involving emergency abdominal 
surgery or premature delivery—an 
abortion in the first trimester of preg¬ 
nancy is not generally considered a 
major surgical procedure with conse¬ 
quent double exposure to the risks of 
major surgery. Moreover, since Feder¬ 
al funding for abortion is currently re¬ 
stricted by law, the Department is con¬ 
cerned that permitting w f aiver in cases 
of unanticipated abortion may create 
potential for abuse, in that women 
may be persuaded to consent to a ster¬ 
ilization in order to obtain an abortion 
funded from other resources. 

To ensure that the waiver provision 
is not abused, however, two other re¬ 
quirements have been added. Specifi¬ 
cally. even in a case to which the 
waiver would otherwise apply, a feder¬ 
ally funded sterilization may not be 
performed less than 72 hours after the 
consent was obtained. Moreover, 
where the waiver applies, the physi¬ 
cian performing the procedure is re¬ 
quired to certify that the sterilization 
was performed less than 30 days but 
more than 72 hours after consent w ; as 
obtained because of emergency ab¬ 
dominal surgery or premature deliv¬ 
ery, as applicable, and furnish certain 
details. See 42 CFR 50.205(c)(2) (Cf., 
42 CFR 441.258(c)(2)); appendix (phy¬ 
sician’s certification). It is felt that 
this latter requirement will both dis¬ 
courage abuse and facilitate monitor¬ 
ing of compliance. 

The Department has rejected the re¬ 
mainder of the comments, for the fol¬ 
lowing reasons; 

1. The Department disagrees with 
and has not accepted the numerous 
recommendations for a shorter or no 
waiting period. The purpose of the 
waiting period is twofold: (1) To give 
the individual sufficient time for care¬ 
ful consideration of the sterilization 
decision, and (2) in cases where con¬ 
sent is obtained in an intimidating en¬ 
vironment or stressful situation (such 
as during hospitalization), to increase 
the likelihood that those individuals 
will be able to reconsider the decision 
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free of those circumstances. It is felt 
that the 30-day period responds to 
both of these considerations while not 
creating an undue lag between the 
consent and performance of the proce¬ 
dure. While the choice of 30 days is 
admittedly somewhat arbitrary, the 
Department notes that it poses no 
medical burden (in terms of additional 
surgical procedures) greater than a 
waiting period of. say. 7 or 14 days. It 
has. however, the advantage of giving 
the individual more time to reflect on 
tlie consequences of the decision than 
those shorter periods. Moreover, the 
Department does not agree that the 
waiting period will necessitate an addi¬ 
tional and unnecessary hospitalization 
and exposure to surgery. In most 
cases, the consent can be obtained well 
in advance of the anticipated hospital¬ 
ization for delivery. In cases where 
there is a premature delivery or emer¬ 
gency abdominal surgery intervening 
before the 30-day waiting period has 
run. provision for waiver of the wait¬ 
ing period in most such cases has been 
added. 

2. The most troublesome policy 
issues are presented by those com¬ 
ments pointing out the barrier to 
access which the waiting period raises 
for certain people who, by virtue of 
their circumstances, have difficulty 
obtaining health care (e.g. t migrants, 
rural residents, persons whose medic¬ 
aid eligibility terminates during the 
waiting period). The Department rec¬ 
ognizes that for such individuals the 
waiting period may pose a substantial 
hardship. Nevertheless, it does not be¬ 
lieve that provision for waiver of the 
waiting period should be made for 
.such individuals. Provision for waiver 
in such cases would be extremely hard 
to administer and susceptible to abuse. 
For example, even assuming that a 
definition of rural areas satisfactory 
for these purposes could be developed, 
applying it would call for complex 
judgments in each case. Monitoring 
the application of such a waiver provi¬ 
sion would also call for knowledge and 
information about the transportation 
and population characteristics of rural 
areas that the Department does not 
have. With respect to migrants, assum¬ 
ing the provision for waiver were tied 
to job movement within the waiting 
period, it would similarly be hard to 
ascertain whether such circumstances 
had indeed existed at the time the 
waiver was made, since the migrant 
will generally no longer be available to 
check with. While the situation of per¬ 
sons whose medicaid eligibility termi¬ 
nates is unfortunate, their situation is 
no different from that of persons 
whose eligibility terminates while they 
are waiting for treatment or admission 
for any other kind of scheduled medi¬ 
cal care. Such a situation is thus not a 
function of the waiting period per se 
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but rather of the structure of the med¬ 
icaid program itself. It is felt that on 
balance the difficulty of administra¬ 
tion and potential for abuse in provid¬ 
ing such waivers outweigh the advan¬ 
tages they would present. 

3. The Department has not accepted 
the suggestion that the waiting period 
be waived for males and nonpregnant 
women. The comments argued that 
since those individuals are not subject 
to coercion under labor or delivery, 
the waiting period is not needed. This 
argument misconceives the rationale 
for the 30-day waiting period. The pur¬ 
pose of the 30-day waiting period is 
not just to prevent coercion but to 
insure, insofar as possible, that the in¬ 
dividual reflects carefully on the con¬ 
sequences of the proposed sterilization 
and makes a decision that he or she 
will not later regret, since the proce¬ 
dure must be considered to be irrevers¬ 
ible. Considerations that were not 
thought of at the time the consent 
was signed may become apparent later 
as the procedure is considered and dis¬ 
cussed with friends and family. These 
underlying policy considerations apply 
to males and nonpregnant females as 
much as they do to women in labor or 
delivery. Moreover, it appears that the 
universe of males and nonpregnant 
women seeking sterilization is large 
enough to make applying these re¬ 
quirements to that universe warrant¬ 
ed. For example. Departmental data 
for 1975 indicates that only 38 percent 
of tubal ligations were post-partum; 
thus, approximately 62 percent of all 
tubal ligations were performed on non¬ 
pregnant women. Thus, the Depart¬ 
ment does not believe that waiver of 
the waiting period is appropriate for 
men and nonpregnant women. 

4. The Department disagrees with 
and has not accepted the comments 
which characterized the waiting 
period as ‘ discriminatory,** “arbitrary** 
or “excessive.” The need to prevent 
abuse of sterilization dictates imposi¬ 
tion of procedural requirements that 
protect the right to choose. The wait¬ 
ing period helps serve this purpose, in 
that abuse appears likely to occur 
when persons are pressured or rushed 
into a decision. Moreover, the uniting 
period requirement as revised in these 
rules takes account of cases of medical 
hardship. Accordingly, the Depart¬ 
ment does not believe that it can fairly 
be characterized as arbitrary. 

C. MINIMUM ACE OF 21 

Text of Proposed Rule 

1. 42 CFR 50.204 (C/.. 45 CFR 205.35 - 
4(c)): 

Programs or projects to which this sub¬ 
part applies shall perform or arrange for 
the performance of sterilization of a mental- 
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ly competent individual only when the fol¬ 
lowing requirements arc met: 

* • • • • 

<c) The individual is at least 21 years old. 

2. Related requirements: a. 42 CFR 
50.206 (C/., 45 CFR 205.35-6): 

Programs or projects to which this sub¬ 
part applies shall not perform or arrange 
for the performance of sterilizations of indi¬ 
viduals under 21 years old. 

b. Appendix. For text of the Appen¬ 
dix, see section G below. 

Text of Final Rule 

1. 42 CFR 50.203(a) (Cf. 42 CFR 
441.253(a)): 

Programs or projects to which this sub- 
part applied shall perform or arrange for 
the performance of sterilization of an indi¬ 
vidual only if the following requirements 
have been met: 

(a) The individual is at least 21 years old 
at the time consent is obtained. 

2. Related requirements: Appendix. 
For text of the appendix, see section 
G below. 

Summary of Public Comment 

Approximately 150 comments ad¬ 
dressed the proposed rule to set the 
minimum age for sterilization under a 
Federal program at 21. Approximately 
one-quarter of them supported the age 
21 floor on sterilization as proposed. 
Most of the remaining comments ad¬ 
vocated lowering the floor to age 18 or 
the State age of consent or providing 
for waiver of the age 21 floor in cer¬ 
tain circumstances. A few comments 
urged raising the minimum age. The 
comments cited the following consid¬ 
erations in support of their respective 
positions: 

1. The comments supporting the age 
21 floor as proposed gave several rea¬ 
sons in support of their position. In 
general, it was suggested that persons 
under 21 are more susceptible to coer¬ 
cion than those over 21 and are more 
likely to lack the maturity to make an 
informed decision. Because the proce¬ 
dure is generally irreversible, these 
considerations favor protecting such 
individuals by limiting their access to 
the procedure. Also, several studies 
show a higher rate of regret at being 
sterilized among younger women than 
among those who were sterilized at a 
later age. (E.g.. Moor, “Sequelae of 
Tubal Ligation. Medicial and Psycho¬ 
logical,” Am. J. Obs. Gyn„ Vol. 101 No. 
3, June 1978, pp. 350-1.) A speaker 
from the New York City Health and 
Hospitals Corporation noted that ex¬ 
perience over a 2-year period with the 
Corporation’s ban on sterilizations of 
persons under 21 had produced only 
one instance where the policy had 
caused undue hardship. Several of the 
comments advocated adopting the age 
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21 floor as proposed, but re-evaluating 
it in 18 months or 2 years on the basis 
of experience. 

2. The comments advocating raising 
the minimum age for sterilization to. 
among others, age 26 or 35, based this 
recommendation generally on the 
higher regret rate among young 
women discussed above and the fact 
that at age 21 persons are just enter¬ 
ing their prime childbearing years. 

3. The comments opposing the age 
21 floor as proposed cited a number of 
reasons for their opposition, as fol¬ 
lows: 

a. Many comments noted that the 
age of majority is 18 in virtually all 
States (47) and only in one State (Mis¬ 
sissippi) is the age of consent to medi¬ 
cal procedures as high as 21. Com¬ 
ments cited this as overwhelming evi¬ 
dence that—at least in the judgment 
of State legislatures—persons age 18 
and over have sufficient maturity to 
give informed consent to sterilization. 
Other comments advocated setting the 
minimum age at the age of consent set 
by State law, since capacity to consent 
to medical procedures has traditional¬ 
ly been an area regulated by the 
States. 

b. A number of comments also 
argued that many persons have com¬ 
pleted their families before the age of 
21 and should have the option of ter¬ 
minating reproduction before then 
also. In this regard statistics were 
cited showing that in 1975 almost 
230.000 second and higher order births 
(including almost 35.000 third and 
higher order births, of which over 
5.000 were fourth and higher order 
births) occurred to women under 21 
years of age. In general, it was suggest¬ 
ed that where persons have had sever¬ 
al children at an early age. they are 
more likely to have the maturity to 
consent to sterilization and less likely 
later to regret the procedure, and thus 
should have access to it. A number of 
comments also pointed out that the 
age 21 floor would work a hardship on 
persons who have had one or more 
children at an early age, who do not 
want or medically should not have 
more children, and for whom other 
methods of contraception have been 
ineffective or are medically contraindi¬ 
cated. 

c. Many comments expressed con¬ 
cern about effect of the age 21 floor as 
it relates to the plight of some mental¬ 
ly retarded individuals under 21. Ac¬ 
cording to the comments, many such 
individuals are unable to use the tem¬ 
porary forms of birth control, and 
cannot cope with pregnancy, birth, 
and child care. For some such individ¬ 
uals sterilization may thus mean the 
difference between institutionalization 
and deinstitutionalization, while for 
others it may be the most effective 


means of preventing a frightening or 
debilitating experience. 

d. Other comments opposed the age 
21 on the grounds that it: (1) discrimi¬ 
nates against individuals under 21 and 
limits their rights of self-determina¬ 
tion; (2) usurps the State’s authority 
to regulate the age of consent for this 
procedure. 

4. A large number of comments ob¬ 
jected to the age 21 floor as proposed 
on the grounds of its inflexibility. 
These comments in general took the 
position that while the age 21 floor 
might be appropriate in most cases, in 
some cases it would create undue 
hardship. They accordingly suggested 
provision for waiver of the age 21 floor 
in certain circumstances. The follow¬ 
ing circumstances were suggested as a 
basis for w r aiver of the age 21 floor: 

a. Where the individual has a condi¬ 
tion or conditions (such as severe 
heart disease or advanced renal dis¬ 
ease) which make a pregnancy life- 
threatening, regardless of age; 

b. Where preganancy is inadvisable 
because the person has a short life ex¬ 
pectancy due to a congenital problem; 

c. Where pregnancy is inadvisable 
because there is a high probability of 
producing offspring with serious ge¬ 
netic disease; 

d. Where the woman to be sterilized 
has already had some number (e.g., 
two or three) of previous pregnancies 
resulting in miscarriage, still birth or 
detriment to her health. 

A number of the comments suggest¬ 
ing waiver in such circumstances advo¬ 
cated that procedural safeguards be 
required as a condition of the waiver. 
For example, they suggested safe¬ 
guards such as the review committee 
mechanism proposed for the steriliza¬ 
tion of mental incompetents or obtain¬ 
ing concurring opinions of one or two 
other physicians that the waiver was 
appropriate. It was suggested that if 
application of a waiver were tied to 
such procedural restrictions, potential 
for abuse would be small, particularly 
since the conditions under which 
waiver would be granted would gener¬ 
ally be objectively verifiable. 

Department's Response 

The Department has decided to 
retain the age 21 floor as proposed. 
While much of the support for retain¬ 
ing the age 21 floor as proposed was 
admittedly anecdotal in nature, so was 
much of the evidence cited against it. 
The public comments did elicit some 
fairly persuasive evidence that the 
regret rate among young persons who 
have been sterilized is significantly 
higher than among those who were 
sterilized at a later age. These studies 
suggest that, even assuming that per¬ 
sons under 21 are capable of fully un¬ 
derstanding the ramifications of the 
decision to be sterilized, they will be 


more likely to regret that decision as 
their circumstances change in later 
years. For example, a recent study 
notes that— 

A crucial feature (in determining whether 
or not sterilization is regretted) appears to 
be the age at sterilization • • *. Norris sug¬ 
gested that sterilization under the age of 30 
may result in regret. These findings (of the 
Winston study) tend to support his view. 
(M. L. Winston, "Why 103 Women Asked 
for Reversal of Sterilization.” British Medi¬ 
cal Journal, Vol. 2. July 1977. at 306.) 

In the Department’s view, therefore, it 
is advisable to apply a policy of re¬ 
straint in this area, particularly since 
it seems highly likely that young per¬ 
sons are indeed more susceptible to 
suggestion and coercion than are older 
individuals. As noted by the court in 
Voe v. Calijano, C.A. No. N-77-195 (D. 
Conn., 1977): “the • • • evident pur¬ 
pose of an age 21 rule is to eliminate 
those instances where substantial 
questions of informed consent might 
arise, and that is plainly a legitimate 
objective.” 

However, recognizing that informa¬ 
tion on the ramifications of. this im¬ 
portant policy is still imperfect, the 
Department has accepted the sugges¬ 
tion to review the operation of the reg¬ 
ulations at a later date, and will ac¬ 
cordingly undertake such review in 36 
months, to ascertain whether (1) the 
policy has caused undue hardship and 
(2) there is further evidence support¬ 
ing this policy choice. 

Proposed § 50.206 has been eliminat¬ 
ed. Since the final rules simplify the 
rules applicable to mental incompe¬ 
tents and institutionalized individuals, 
it was felt that the section was no 
longer needed for clarity, and it thus 
has been removed as redundant. The 
final rule has also been changed to 
clarify that the individual must be 21 
at the time consent is obtained. 

Oth^r considerations entering into 
the Department’s decision to retain 
the age 21 floor as proposed are set 
out in the discussion below. 

1. The Department is not raising the 
minimum age above 21. The figures on 
the large number of second and higher 
order births below the age of 21 cited 
in paragraph 3b of the preceding sec¬ 
tion suggest that raising the age floor 
above 21 would indeed work a hard¬ 
ship on many individuals, since an in¬ 
creasingly high number of persons 
complete their families with each year 
of age over 21. The choice of age 21 
over a higher age is also favored by 
the fact that above age 21 all present 
State statutes presume that individ¬ 
uals are legally capable of making 
such a choice for themselves. 

2. The Department recognizes that 
most States have set the age of con¬ 
sent to medical procedures at 18 or 
below, and that this evidences a con¬ 
sensus as to the capacity of persons 
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ages 18-21 to consent in general which 
conflicts with its Judgment. Neverthe¬ 
less, it is clear that in making policy 
choices for the administration of a 
Federal program. State law is not con¬ 
trolling. See generally. Planned Par¬ 
enthood of Central Missouri v. Dan • 
forth, 428 U.S. 52 (1976); see also, Relf 
v. Weinberger, supra; Peck v. Califano, 
C.A. No. C-76-229 (D. Utah, 1977): Voc 
v. Califano. C.A. No. N-77-195 (D. 
Conn.. 1977).. For the reasons stated 
above, the Department is of the view 
that the provision of federally funded 
sterilizations only to persons 21 and 
over represents sound policy. More¬ 
over, setting an age dependent upon 
State law is administratively less prac¬ 
tical than setting age 21 as the floor. 
According conclusive effect to State 
law in this area would force the De¬ 
partment to make numerous individ¬ 
ualized judgments (both as to what 
the State law of consent is and wheth¬ 
er a given individual can be considered 
legally able to consent under it) which 
the Department cannot feasibly make. 
Age 21, by contrast, is the only age at 
or over which persons in every State 
have the legal capacity to consent to 
sterilization. It thus facilitates admin¬ 
istration of a national program, since 
the Department is not compelled to 
administer policies that differ from 
State to State. 

The Department recognizes that set¬ 
ting the age floor at 18 for all States 
except those few in which the age of 
consent is higher w*ould have most of 
the administrative advantages of the 
age 21 floor and yet in almost all 
States obviate the potential hardship 
of the age 21 floor on individuals be¬ 
tween the ages of 18 and 21. However, 
an age 18 floor (with an exception for 
certain States) w f ould effectively be as 
arbitrary a minimum as the age 21 
floor, since age 18. while the age of 
majority in most States, is higher than 
the age of consent for medical proce¬ 
dures in many of those States. Thus, 
the rationale for an age 18 floor is the 
same as that for the age 21 floor. How¬ 
ever, it lacks the administrative feasi¬ 
bility of the age 21 floor, since it 
would require treating individuals in 
several States differently than individ¬ 
uals in most States. More important, 
the Department feels, for the reasons 
outlined above, that as between pro¬ 
tection against abuse and mistake on 
the one hand and access to steriliza¬ 
tion on the other hand, the policy 
choice—at least as it concerns young 
people—should err on the side of cau¬ 
tion. This is undeniably better 
achieved by the age 21 floor. 

3. The Department recognizes that 
there are a substantial number of per¬ 
sons who have completed their fami¬ 
lies at an early age and for w r hom ster¬ 
ilization is the family planning 
method of choice. The age 21 floor 
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denies such persons Federal assistance 
in exercising that choice. Neverthe¬ 
less. temporary methods of birth con¬ 
trol which have no side effects and a 
high degree of effectiveness are gener¬ 
ally available to such persons and will 
be provided under the Federal pro¬ 
grams. The potential for coercion of 
young people and the greater poten¬ 
tial for regret among them, when 
taken together with the availability of 
temporary methods of birth control in 
most cases, leads the Department to 
choose the age 21 minimum. 

4. The Department has decided not 
to provide federally funded steriliza¬ 
tions to any mentally incompetent in¬ 
dividuals. whether over or under the 
age of 21. The bases for this decision— 
and for the rejection of the comments 
advocating provision of sterilization to 
mentally incompetent individuals 
under 21—are discussed in section D 
below'. 

5. The Department has decided 
against adopting a provision for waiver 
of the age 21 floor as suggested in the 
public comments. The considerations 
discussed above in support of the age 
21 floor suggest that provision for 
waiver w r ould be inappropriate. More¬ 
over, while most of the circumstances 
for which waiver is suggested involve 
medical indications and thus are po¬ 
tentially verifiable, they would create 
problems of compliance. Unlike the 
conditions for waiver of the 30 day re¬ 
quirement. which depend on very lim¬ 
ited facts, the conditions suggested as 
a basis for waiver of the age 21 floor 
are essentially open-ended, as they are 
not limited to any particular disease or 
set of physical conditions. Thus, ap¬ 
plying the conditions for w r aiver would 
require individualized judgments by 
providers and thus would tend to lead 
to inconsistent applications. Moreover, 
determining whether such waivers 
were warranted would require auditors 
to make medical judgments beyond 
their expertise. 

6. The age 21 floor concededly gives 
persons over 21 a choice under the fed¬ 
erally funded family planning pro¬ 
grams which is not available to per¬ 
sons under 21. The reasons for this are 
discussed above, and in the Depart¬ 
ment’s view, justify this restriction of 
the latter individuals’ ‘Tight to self-de¬ 
termination" in the area of family 
planning. The Department disagrees 
with the comment that the Federal 
Government is usurping State authori¬ 
ty to regulate the age of consent. This 
regulation does not affect the right of 
States to regulate the age of consent 
to sterilization. What it does is make 
the age of 21 a condition precedent to 
the provision of a federally funded 
sterilization. 
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D. STERILIZATION OF MENTALLY 
INCOMPETENT INDIVIDUALS 

Text of Proposed Rule 

a. 42 CFR 50.205 (C/.. 45 CFR 205.35 - 
5): 

(a) Programs or projecus to which this 
subpart applies shall not perform or ar¬ 
range for the performance of a sterilization 
of any person declared mentally incompe¬ 
tent by a State. Federal, or local court, or 
who Is in fact mentally incompetent under 
Federal or State law. 


or 

(a) Programs or projects to which this 
subpart appltes shall not perform or ar¬ 
range for the performance of a sterilization 
of a mentally Incompetent individual, or 
any individual institutionalized in a correc¬ 
tional. mental, or other facility unless: 

(l) The individual has voluntarily given 
his/her informed consent in accordance 
with the procedures prescribed in § 50.203: 

(2i At least 30 days have elapsed between 
the date of informed consent and the date 
of sterilization: 

<3> The individual is at least 21 years old: 

(4) The sterilization review committee has 
certified to a court, after a hearing at which 
counsel representing the patient has pre¬ 
sented the evidence for and against such a 
certification, that all of the requirements 
for sterilization have been met. that the pa¬ 
tient understands the nature and conse¬ 
quences of the proposed sterilization proce¬ 
dure as set forth in § 50.203(a). and that the 
patient has voluntarily consented to be ster¬ 
ilized; and 

(5) The court has found, after a hearing at 

which counsel for the patient has presented 
the evidence for and against such a finding, 
that all of the requirements for sterilization 
have met. that the patient under¬ 

stands the nature and consequences of the 
proposed sterilization procedure as set forth 
in § 50.203(a). and that the patient has vol¬ 
untarily consented to be sterilized. 

(b) Programs or projects to which this 
subpart applies shall not perform or arrange 
for the performance of a sterilization of a 
mentally incompetent individual who docs 
not understand the nature and conse¬ 
quences of the proposed sterilization proce¬ 
dure as set forth in § 50.203(a). 

b. Related requirements: 

1. 42 CFR 50.202(d) ( Cf, 45 CFR 
205.35-2(d)): 

(d) 'A mentally incompetent individual** 
means a person who has been declared men¬ 
tally Incompetent by a Federal. State, or 
local court, or who Is in fact mentally In¬ 
competent under Federal or State law. 

2. 42 CFR 50.203(b)(4)(i). (ii) (Cf.. 45 
CFR 205.35.3(b)(4)(i). (ii». For the 
text of these sections, see sections F 
and G of the preamble below. 

Text of Final Rule 

a. 42 CFR 50.206 ( Cf .. 42 CFR 
441.254): 

Programs or projects to which this sub¬ 
part applies shall not perform or arrange 
for the performance of a sterilization of any 
mentally incompetent individual • • •. 
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b. Related requirements: 

1. 42 CFR 50.202 (C/., 42 CFR 
441.251): 

A montally incompetent individual** 
means a person who has been declared men¬ 
tally incompetent by a Federal. State, or 
local court of competent Jurisdiction for any 
purpose unless he or she has been declared 
competent for purposes which include the 
ability to consent to sterilization. 

2. 42 CFR 50.205(0(1), (2) (Cf.. 42 
CFR 441.258(c)(1). (2)): appendix. For 
the text of these sections, see sections 
F and G of the preamble below. 

Summary of Public Comment 

The proposed rules proposed two al¬ 
ternative approaches to the steriliza¬ 
tion of the mentally incompetent. 
Under the first alternative, the pre¬ 
sent moratorium on the sterilization 
of such individuals would be contin¬ 
ued. Under the second alternative, 
mentally incompetent individuals who 
could give informed consent under the 
regulations could be sterilized if the 
requirements applicable to all steril¬ 
izations were met and the review com¬ 
mittee and judicial review procedures 
of the proposed rules were followed. 
The discussion below treats these al¬ 
ternatives separately, along with the 
other major issue in this area ad¬ 
dressed by the public comments: the 
definition of •‘Mentally incompetent 
individual.” 

1. AltematixT No. 1: No Sterilization 
of mentally incompetent individuals . 
Most of the public comment on this al¬ 
ternative opposed it. The arguments 
given both for and against adoption of 
this alternative were generally as fol¬ 
lows: 

a. The minority favoring adoption of 
this policy gave the following reasons 
in support of their position. Some 
stated that the mentally incompetent 
by definition cannot give informed 
consent and thus, to the extent in¬ 
formed consent is statutorily required 
or represents the most reasonable 
reading of the legislative intent, steril¬ 
ization of such individuals should not 
be provided under the Federal pro¬ 
grams. A number of comments also 
stated that because of the hardship 
childbearing by a mentally incompe¬ 
tent individual could present for the 
individual's family or the difficulty or 
inconvenience of having such an indi¬ 
vidual use temporary methods of birth 
control, the family or other guardian 
or custodian of a mentally incompe¬ 
tent individual could be tempted to 
consent to sterilization to minimize 
this burden. Irrespective of the “best 
interests” of the individual: it was felt 
that permitting federally funded ster¬ 
ilizations of such individuals could 
lead to abuse in such cases. A few com¬ 
ments noted that some mentally in¬ 
competent individuals are “incompe¬ 
tent" only temporarily and may subse- 
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quently improve (e.g.. persons whose 
incompetence is based on emotional 
dysfunction). It was suggested that it 
would be improper to deprive such 
people of the ability later to exercise 
their right to reproduce. Finally, a 
number of public interest groups sup¬ 
ported adoption of this alternative on 
the ground that the Department has 
not proved that it is able to police the 
present safeguards against steriliza¬ 
tion abuse effectively. Until it can do 
so, it should not undertake to enforce 
compliance with even more complicat¬ 
ed safeguards in an area which is as 
sensitive and susceptible to abuse as is 
the sterilization of the mentally in¬ 
competent. 

b. The comments favoring provision 
of sterilization to mentally incompe¬ 
tent individuals in many cases distin¬ 
guished between the sterilization of 
persons who are mentally incompetent 
under State law but who are neverthe¬ 
less able to provide informed consent 
and mentally incompetent persons 
who are unable to give informed con¬ 
sent. such as the profoundly retarded. 
While some of the arguments cited in 
favor of sterilization of the two groups 
overlap, in general they do not. Ac¬ 
cordingly. they are discussed separate¬ 
ly below. 

i. Sterilization of mentally incompe¬ 
tent individuals with the mental ca¬ 
pacity to give informed consent, A 
number of reasons were cited in sup¬ 
port of providing federally funded 
sterilizations to this group. In general, 
however, the basic concern stated was 
that such persons should not be de¬ 
prived of their right not to have chil¬ 
dren. since by definition they are capa¬ 
ble of making an informed decision on 
the matter. As long as adequate safe¬ 
guards are provided (and generally the 
Department's proposed safeguards 
were considered adequate), it was felt 
that such individuals should not be de¬ 
prived of access to sterilization.* More¬ 
over, even though such individuals 
may be able to make an informed deci¬ 
sion about sterilization, they may nev¬ 
ertheless be unable—mentally or emo¬ 
tionally—to cope with parenthood. 
Having children may thus physically, 
emotionally and financially burden 
them and their families or. if they are 
in an institution, burden the staff 
caring for them and their offspring. 
Since many such individuals may not 
be able to use temporary methods of 
birth control, depriving such individ¬ 
uals of access to sterilization may 
cause their parents or guardians to in¬ 
stitutionalize them in order to ensure 
that pregnancy is avoided. 

ii. Sterilization of mentally incompe¬ 
tent individuals who lack the mental 
capacity to give informed consent. A 
substantial number of comments also 
favored provision of sterilization to 
this group. Among the reasons cited in 


support of this position were the fol¬ 
lowing: Continued fertility is against 
their best interests and that of society, 
since preganancy itself has substantial 
risks, such persons are by definition 
unable to rear their offspring, and the 
children of such persons are subject to 
severe and unavoidable medical and 
social risk. Since temporary methods 
of birth control are, almost by defini¬ 
tion, unsuitable for this group, they 
should have access to sterilization. It 
was also suggested that parents and 
guardians of such individuals regularly 
consent to irreversible medical proce¬ 
dures on their behalf: there is thus no 
basis for treating sterilization differ¬ 
ently. Moreover, since the parents and 
guardians of such individuals are gen¬ 
erally the ones who will have to 
assume the burdens of any unwanted 
preganancies, equity dictates that 
they should exercise the choice as to 
termination of reproductive capacity. 

2. Alternative No. 2: Provision for 
the sterilization of certain mentally 
incompetent individuals. The policy 
considerations raised by the public 
comment in support of sterilizing men¬ 
tally incompetent individuals who can 
give an informed consent are set out in 
paragraph (l)(b)(i) above. The remain¬ 
der of the public comment on Alterna¬ 
tive No. 2 concerned the mechanism 
proposed for carrying out this pro¬ 
posed policy and focused on: (1) The 
review committee mechanism; and (2) 
the provision for court review of the 
review committee’s finding. 

a. Review committee, (i) A large 
number of comments, while implicitly 
or explicitly endorsing the concept of 
the review committee, questioned its 
composition as proposed. In general, 
the comments advocated inclusion of 
the following types of persons to pro¬ 
tect the patient's rights: An attorney 
for the patient: a person familiar with 
the patient’s medical history; a psy¬ 
chologist: a psychiatrist; a patient ad¬ 
vocate. In order to insure that the pa¬ 
tient’s right not to be sterilized is pro¬ 
tected, other comments suggested 
measures such as requiring that at 
least one member of the review com¬ 
mittee be of the same sex and race or 
ethnic background as the patient and 
requiring that no members of the 
review committee be affiliated with 
the institution caring for the patient. 

(ii) Other comments questioned or 
suggested alternatives to the specific 
committee procedures proposed. A few 
comments expressed the view that the 
lawyer required by the proposed rules 
could not ethically present the evi¬ 
dence both for and against steriliza¬ 
tion. Several comments stated that the 
patient should be present at the 
review committee hearing and a few 
comments felt that the patient rather 
than the family or a professional 
should request committee review*. A 
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few comments felt that the procedures 
should be spelled out in more detail. 

b. Court review. A few comments ob¬ 
jected to the provision for court 
review’ in addition to the review com¬ 
mittee procedures as too expensive. 
Other comments suggested that only 
court review’ should be required, on 
the grounds that determination of 
competence is traditionally a judicial 
function. A third point of view was 
that court review should be required 
regardless of the outcome of the 
review committee hearing. 

3. Definition of "mentally incompe¬ 
tent individual . ” The public comment 
on proposed §50.205 revealed exten¬ 
sive confusion over the term “mentally 
incompetent individual.” Numerous 
comments indicated uncertainty over 
whether the definition covered the 

mentally retarded”, the “mentally 
impaired”, the "mentally handi¬ 
capped”. Several comments noted that 
the term "mental incompetence” sets 
a test which is irrelevant, since what is 
at issue is not mental competence but 
ability to understand the procedure 
and its effects. A great number of com¬ 
ments questioned what the proposed 
test of "incompetence in fact” meant. 
In this regard, one attorney stated 
that since the parameters of legal in¬ 
competence differ, often radically, 
from State to State, the term "incom¬ 
petence in fact” is so vague as to be 
meaningless. Another attorney sug¬ 
gested that since under many State 
laws persons are presumed competent 
until adjudicated incompetent, the 
term and the application of it mandat¬ 
ed by the regulations would require 
persons such as physicians and social 
workers to perform a judicial function 
they have no legal authority to per¬ 
form. Still other comments objected to 
the "incompetence in fact” test as es¬ 
sentially unfair, in that it requires the 
health care provider to make a com¬ 
plex legal judgment, the accuracy of 
which might only be possible to ascer¬ 
tain after the fact. 

Several clarifications of the defini¬ 
tion were suggested. One organization 
recomended changing the definition to 
cover only persons who have been ad¬ 
judicated incompetent or are known to 
be mentally incompetent under appli¬ 
cable law. Other comments suggested 
deleting all references to persons who 
are incompetent in fact, and defining 
as mentally incompetent only those 
who have been so adjudicated. Other 
comments suggested that all 
noninstitutionalized persons who have 
not been judicially declared incompe¬ 
tent be governed by the same proce¬ 
dures, on the grounds that most of the 
more serious case of mental incompe¬ 
tence will be covered either by having 
been declared incompetent or by being 
institutionalized. 


RULES AND REGULATIONS 

Department's Response 

The Department has clarified the 
definition of “mentally incompetent 
individual” as suggested by many of 
the comments and has accepted the 
view that the Federal programs should 
not provide sterilizations to persons 
who are mentally incompetent. These 
changes and the reasons therefor are 
set forth in the discussion of the com¬ 
ments below. 

1. Alternative No. 1: No sterilization 
of mentally incompetent individuals. 
The public comment failed to elicit 
any persuasive evidence that the pre¬ 
sent moratorium, w'hich this alterna¬ 
tive would essentially continue, has 
cause significant hardship. It did. how r - 
ever. underscore the difficulty and 
sensitivity of the medical and legal 
judgments that would have to be made 
if the Department were to permit ster¬ 
ilization of mental incompetents as a 
class. For example, the Department 
considers that it would be unsound 
public policy to permit sterilization of 
persons who are only temporarily in¬ 
competent. Yet making a reliable 
judgment as to the permanence of a 
person’s incompetence may well call 
for a degree of expertise not generally 
available to providers. Certainly, polic¬ 
ing the administration of such a dis¬ 
tinction would appear to be beyond 
the Department’s present capabilities. 
The Department also agrees with the 
comments that the difficulty of coping 
with many mentally incompetent indi¬ 
viduals either in or outside an institu¬ 
tional setting might result in abuse if 
sterilization w’ere permitted. Thus, it 
feels that alternative No. 1 represents 
the sounder policy. 

Moreover, while the Department 
may well have the legal authority to 
permit the sterilization of incompe¬ 
tents, it is now of the view that exer¬ 
cising it is a policy change so funda¬ 
mental as to call for clear congression¬ 
al endorsement. To date, the available 
evidence suggests that Congress agrees 
with the present policy of prohibiting 
federally funded sterilizations to 
mental incompetents. See, for exam¬ 
ple. the approval of the Department’s 
present requirement of informed con¬ 
sent in the legislative history of Pub. 
L. 94-63. S. Rep. No. 94-29 at 57-58; H. 
Rep. No. 94-192 at 31. 

The Department’s response to the 
public comments opposing this alter¬ 
native is as follows: 

a. Sterilization of mentally incompe¬ 
tent individuals with the mental ca¬ 
pacity to give informed consent 
Where a person has the mental (but 
not legal) capacity to give informed 
consent and absent a potentially coer¬ 
cive institutional setting, whether to 
treat him or her differently than 
other people becomes a troublesome 
question. However, since mental com¬ 
petence is essentially a legal concept, 
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the Department does not feel that 
either it or health care providers can 
second-guess a judicial finding of in¬ 
competence. In this regard, it should 
be noted that such a person could 
obtain readjudication of his or her 
competency. The Department has 
hence changed the rules to provide 
that if a person has been adjudicated 
incompetent for any purpose he or she 
may not be sterilized under the Feder¬ 
al programs unless he or she is adjudi¬ 
cated competent for purposes which 
include the ability to consent to steril¬ 
ization. 

b. Sterilization of mentally incompe¬ 
tent individuals who lack the mental 
capacity to give informed consent 
The Department is sympathetic to the 
reasons advanced by those advocating 
provision of sterilization to such indi¬ 
viduals. Nevertheless, it has not ac¬ 
cepted their comments. Its reasons are 
set out in paragraph 1 of this section 
above. In addition, it is felt that until 
an effective enforcement program has 
been established, the potential for 
sterilization abuse is too great. 

2. Alternative No. 2: Provision for 
sterilization of certain mentally in¬ 
competent individuals. As stated in 
paragraph la of this section above, the 
Department has revised the definition 
to make clear that certain "mentally 
incompetent” individuals may obtain 
sterilizations under the Federal pro¬ 
grams. However, the rule limits this 
access to those mental incompetents 
who have been readjudicated compe¬ 
tent for the purposes which include 
the ability to consent to sterilization. 
The Department has concluded that 
the review committee/court review 
provision of the proposed rules are un¬ 
necessary for such individuals and ac¬ 
cordingly has eliminated them. The 
bases for this conclusion are tw’o-fold: 
(1) Such persons are by definition 
competent for purposes of consenting 
to* the service in question; and (2) the 
potential for coercion of such individ¬ 
uals w’ho are institutionalized is elimi¬ 
nated by the prohibition on steriliza¬ 
tion of institutionalized individuals 
(see section E below). 

As is also stated above, the Depart¬ 
ment has chosen alternative No. 1 
with respect to all other mentally in¬ 
competent individuals. This choice 
makes irrelevant the provisions for 
review committee approval and court 
review of alternative No. 2. Hence, the 
public comment on those provisions 
will not be discussed. 

3. Definition of “mentally incompe¬ 
tent individual ” As stated above in 
paragraph 1 of this section, the pro¬ 
posed definition of mentally incompe¬ 
tent individual has been modified to 
clarify that the term covers individ¬ 
uals who have been adjudicated in¬ 
competent for any purpose unless they 
are specifically adjudicated competent 
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for purposes which include the ability 
to consent to sterilization. In accord 
ance with the suggestion of many of 
the comments received on the pro¬ 
posed definition, all references to “in¬ 
competence in fact” have been de¬ 
leted. It is recognized that the defini¬ 
tion thus does not cover persons who 
are in fact incompetent under applica¬ 
ble law to consent to sterilization but 
who have not been so adjudicated. 
Nevertheless, the Department is per¬ 
suaded by the public comment that 
the proposed test of “incompetence in 
fact” would indeed prove to be unwor¬ 
kable, and require of providers judg¬ 
ments that they are legally and pro¬ 
fessionally unable to make. Moreover, 
the Department feels that the prohibi¬ 
tion on the provision of sterilization to 
institutionalized individuals, together 
with the requirement that the physi¬ 
cian and person obtaining the consent 
certify that the individual to be steril¬ 
ized appears to be mentally compe¬ 
tent, will Insure that most such indi¬ 
viduals do not get sterilized. 

E. STERILIZATION OF INSTITUTIONALIZED 
INDIVIDUALS 

Text of Proposed Rule 

a. 42 CFR 50.205<b) (Cf, 45 CFR 
205.35-5): 

<b) Programs or projects to which this 
subparl applies shall noi perform or arrange 
for the performance of a sterilization of any 
individual institutionalized in a correctional, 
mental or other facility unless: 

< 1) Th<- individual has voluntarily given 
his/her informed consent in aerordance 
with the procedures prescribed in 5 50.203: 

<2) At least 30 days have elapsed between 
the date of informed consent and the date 
of the sterilization; 

(3) The individual is at least 21 years old; 

<4) The sterilization review committee has 
certified to a court, after a hearing at which 
counsel representing the patient has pre¬ 
sented the evidence for and against such a 
certification, that all of the requirements 
for sterilization have been met. that the pa¬ 
tient understands the nature and conse¬ 
quences of the proposed sterilization proce¬ 
dure as set forth in § 50.203(a). and that the 
patient has voluntarily consented to be ster¬ 
ilized; and 

• 5) The Court has found, after a hearing 
at which counsel for the patient has pre¬ 
sented the evidence for and against such a 
finding, ihat all of the requirements for 
sterilization have been met. that the patient 
understRnds the nature and consequences of 
the proposed sterilization procedure, as set 
forth in § 50.203(a). and that the patient has 
voluntarily consented to be sterilized. 

(b) Related requirements: 42 CFR 
50.209(b). (c) (Cf.. 45 CFR 205.35-9(b). 
(O). For text of these sections, see sec¬ 
tion I of the preamble below. 

Text of Final Rule 

(a) 42 CFR 50.206 (C/.. 42 CFR 
441.254): 
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Programs or projects to which this sub¬ 
part applies shall not perform or arrange 
for the performance of a sterilization of any 
• • • institutionalized individual. 

(b) Related requirement: 42 CFR 
50.202 ( Cf ;. 42 CFR 441.251): 

“Institutionalized individual” means a 
person who is *1) involuntarily confined or 
detained, under a civil or criminal statute, in 
a correctional or rehabilitative facility in¬ 
cluding a mental hospital or other facility 
for the care and treatment of mental illness, 
or (2) confined, tinder a voluntary commit¬ 
ment. in a mental hospital or other facility 
for the care and treatment of mental illness. 

Summary of Public Comment 

1. Relatively few of the public com¬ 
ments addressed the issue of provision 
of sterilization to institutionalized in¬ 
dividuals. Of those that did. most took 
the position that sterilization should 
not be provided to such individuals be¬ 
cause of the “inherently coercive” 
nature of institutions. Several com¬ 
ments pointed out that the control in¬ 
stitutions exert over those institution¬ 
alized in them would lead to abuse. 
For example, consenting to steriliza¬ 
tion could be manipulated by the con¬ 
ferring of rewards (such as furloughs, 
less demanding work assignments) or 
punishments (such as more demanding 
work assignments, denial of exercise 
privileges). Several comments also 
pointed out that since programs for 
conjugal visits or similar programs are 
relatively rare in institutions, there is 
little need to provide access to the pro¬ 
cedures. One comment suggested that 
provision of sterilization to prisoners is 
particularly inappropriate since their 
imprisonment itself may cause family 
changes that may make them wish to 
reverse the decision when they are re¬ 
leased. 

2. A number of comments supported 
the proposed policy of providing steril¬ 
ization to institutionalized individuals, 
but suggested other or additional safe¬ 
guards. Several comments suggested 
that another patient from the same 
institution, patient’s attorney, or pa¬ 
tient advocate should participate in 
the review committee and court proce¬ 
dures. A couple of comments suggest¬ 
ed that institutions be prohibited from 
promising rewards (such as early re¬ 
lease from prison) or punishment as 
an incentive for sterilization and advo¬ 
cated modifying the consent form to 
reflect such a requirement. Other 
safeguards proposed were increasing 
the waiting period to 90 days, provid¬ 
ing strict monitoring, requiring the 
procedure to be performed in a civilian 
hospital. 

3. A few comments expressed confu¬ 
sion over the meaning of the term “in¬ 
stitutionalized individuals” and sug¬ 
gested definition of the term. Other 
comments assumed the term applied 
only to certain subgroups of the uni¬ 


verse of persons in institutions, such 
as persons incarcerated in correctional 
facilities. Several comments suggested 
that, if it is decided to provide steril¬ 
ization to institutionalized individuals, 
the safeguards should differ depend 
ing on the type of institution involved. 

Department's Response 

1. The Department is persuaded by 
the comments opposing provision of 
sterilization to Institutionalized indi¬ 
viduals for the reasons described 
above. In this regard, the Department 
notes that due to the separation of 
sexes characteristic of prisons, there is 
little need for the service among that 
population. Other institutions are gen 
erally dedicated to the care of the 
mentally incompetent or minors, 
classes of persons to whom the De¬ 
partment has decided that federally 
funded sterilizations should not be 
provided, for the reasons set out 
above. As for any institutions that do 
not fall within these three groups (as 
well as for these three types of institu 
tions). the potential for abuse inher 
ent in institutions pointed out by the 
public comments likewise favors pro 
hibiting Federal funding of the steril 
ization of persons confined in them 
Consequently, the rules have been re 
vised to prohibit the federally funded 
sterilization of all institutionalized in 
dividuals. This decision makes unnee 
essary the safeguards of the proposed 
rules or the other safeguards suggest 
ed by the public comment. According 
ly, they are not discussed. 

2. The Department agrees with the 
comments pointing out the need to 
define “institutionalized individuals” 
and accordingly has added the defini¬ 
tion set out in §50.202. The intent of 
the definition is to cover institutions 
which, because of the legal nature of 
the confinement or the mental disabil¬ 
ity of the person confined, constitute a 
potentially coercive environment. It 
would thus cover all institutions whore 
persons are confined as a result of a 
court order including facilities such as 
reform schools or “halfway houses”, 
where the confinement. w f hile perhaps 
not as restricted as prison, is involun¬ 
tary. It also covers all mental institu¬ 
tions and facilities such as halfway 
houses regardless of whether the 
person has been civilly committed or 
voluntarily signed him or herself in as 
a patient. The definition does not 
cover health care institutions, such as 
acute care hospitals, which are not pri¬ 
marily residential and which provide 
medical services. 

F. INFORMED CONSENT PROCEDURES 

Text of Proposed Rule 

1. 42 CFR 50.203 (Cf, 45 CFR 205.35 
3)): 
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Informed consent does not exist unless a 
consent form is completed voluntarily and 
in accordance with all the requirements of 
litis paragraph. 

(a) Preparing to obtain informed consent. 
An individual who obtains informed consent 
for a sterilization procedure must provide 
orally all of the following information or 
advice to the individual who is to be steril¬ 
ized. 

<1) Advice that the individual is free to 
withhold or withdraw his/her consent to 
the procedure at any time prior to the ster¬ 
ilization without affecting his/her right to 
future care or treatment, and without loss 
or withdrawal of any federally funded pro¬ 
grams benefits to which the individual 
might be otherwise entitled: 

(2) A description of available alternative 
methods of family planning and birth con¬ 
trol: 

(3) A full description of the benefits or ad¬ 
vantages he/she may expect to gain as a 
result of the sterilization: 

(4) Advice that the sterilization procedure 
is considered to be irreversible: 

(5) A thorough explanation of the specific 
sterilization procedure to be performed: 

(6) A full description of the discomforts 
and risks which may accompany and follow 
the performing of the procedure, including 
an explanation of the type and possible ef¬ 
fects of any anesthetic to be used: 

(7) Advice that the sterilization will not be 
performed for at least 30 days: and 

(8) An opportunity to ask and have an¬ 
swered any questions he/she may have con¬ 
cerning the sterilization procedure. 

(b) Fitting out the consent form. (1) La;i- 
guage of the consent form. The consent form 
should be in the primary language of the 
patient. If the consent form is not in the 
primary language of the patient, an inter¬ 
preter must be made available to assist the 
individual. 

(2) Proi'isions for the handicapped. Suit¬ 
able arrangement must be made to ensure 
that consent information is effectively com¬ 
municated to blind, deaf and other handi¬ 
capped patients. 

(3) Signatures on the consent form. The 
consent form must be signed and dated by: 

(i) The patient: and 

tii) The interpreter, if one is provided: and 

(iii) The individual who obtains the con¬ 
sent of the patient: and 

<iv> The physician who will perform the 
sterilization procedure. 

(4> Required certification. (i> The person 
securing the patient's consent must certify 
by signing the consent form that, before the 
patient signed the consent form he/she ad¬ 
vised the patient that no Federal benefits 
may be withdrawn because of the patient’s 
decision not to be sterilized, that he/she ex¬ 
plained orally the requirements for in¬ 
formed consent as set forth on the consent 
form, and that the patient, to the best of 
his/her knowledge and belief, appeared 
mentally competent and knowingly and vol¬ 
untarily consented to be sterilized. 

(ii) The physician performing the steril¬ 
ization must certify by signing the consent 
form, that immediately prior to the per¬ 
formance of the sterilization, he/she ad¬ 
vised the patient that no Federal benefits 
may be withdrawn because of the patient’s 
decision not to be sterilized, that he/she ex¬ 
plained orally the requirements for In¬ 
formed consent as set forth on the consent 
form, and that the patient, to the best of 
his/her know ledge and belief appeared men¬ 


tally competent and knowingly and volun¬ 
tarily consented to be sterilized. The physi¬ 
cian will further certify that, to the best of 
his/her knowledge and belief, at least 30 
days have passed between the date upon 
which the patient signed the consent form, 
and the date upon which the sterilization 
was performed. 

(iii) The physician performing the steril¬ 
ization must, in cases w here court orders are 
required by this section, certify, by signing 
the consent form, and he/she was provided 
with a copy of the court order prior to the 
performance of the sterilization. 

(c) Following State and local procedures. 
In addition to the consent procedures re¬ 
quired by this part, any requirement of 
State and local law. except one of spousal 
consent, must be followed. 

2. Related requirements: a. 42 CFR 
50.202(b) (C/.. 45 CFR 205.35-2(b)): 

"Informed consent" to a sterilization pro¬ 
cedure means a written authorization to be 
sterilized given by the person to be sterilized 
and given voluntarily and with an under¬ 
standing of the nature and consequences of 
the procedure to be performed. 

b. 42 CFR 50.204 <C/.. 45 CFR 205.35- 
4): 

Programs or projects to which this sub- 
part applies shall perform or arrange for 
the performance of sterilization of a mental¬ 
ly competent individual only when the fol¬ 
lowing requirements have been met: 

(a) The individual has voluntarily given 
his/her informed consent, in accordance 
with all the procedures prescribed in section 
50.203. 

Text affinal rule 

1. 42 CFR 50.204-50.205 ( Cf, 42 CFR 
441.25 7-441.258): 

§50.204 Informed consent requirement. 

Informed consent does not exist unless a 
consent form is completed voluntarily and 
in accordance with all the requirements of 
this section and § 50.205 of this subpart. 

(а) An individual who obtains informed 
consent for a sterilization procedure must 
offer to answer any questions the individual 
to be sterilized may have concerning the 
procedures, provide a copy of the consent 
form and provide orally all of the following 
information or advice to the individual who 
is to be sterilized: 

(I) Advice that the individual is free to 
withhold or withdraw consent to the proce¬ 
dure at any time before the sterilization 
without affecting his or her right to future 
care or treatment, and without loss or with¬ 
drawal of any federally funded program 
benefits to which the individual might be 
otherwise entitled: 

<2) A description of available alternative 
methods of family planning and birth con¬ 
trol: 

(3) Advice that the sterlization procedure 
is considered to be irreversible: 

(4) A thorough explanation of the specific 
sterilization procedure to be performed: 

(5) A full description of the discomforts 
and risks that may accompany and follow 
the performing of the procedure. Including 
an explanation of the type and possible ef¬ 
fects of any anesthetic to be used: 

(б) A full description of the benefits or ad¬ 
vantages that may be expected as a result of 
the sterilization: and 


(7) Advice that the sterilization will not be 
performed for at least 30 days except under 
the circumstances specified in § 50.203(d) of 
this subpart. 

(b) An interpreter must be provided to 
assist the individual to be sterilized if he or 
she does not understand the language used 
on the consent form or the language used 
by the person obtaining consent. 

(c) Suitable arrangements must be made 
to insure that the information specified in 
paragraph (a) of this section is effectively 
communicated to individuals to be sterilized 
who are blind, deaf or otherwise handi¬ 
capped. 

(d) A witness chosen by the individual to 
be sterilized may be present when consent is 
obtained. 

(e) Informed consent may not be obtained 
while the individual to be sterilized is: 

<i> In labor or childbirth: 

(ii) Seeking to obtain or obtaining an 
abortion: or 

(iii) Under the influence of alcohol or 
other substances that affect the individual’s 
state of awareness. 

(f) Any requirement of State and local law 
for obtaining consent, except one of spousal 
consent, must be followed. 

§50.205 Consent form requirements. 

(a) Required consent form. The consent 
form appended to this subpart or another 
consent form approved by the Secretary 
must be used. 

<b> Signature on the consent form. The 
consent form must be signed and dated by: 

(1) The individual to be sterilized: and 

(2) The interpreter, if one is provided: and 

(3) The individual who obtains the con¬ 
sent; and 

(4) The physician who will perform the 
sterilization procedure. 

(c) Required certifications. (1) The person 
securing the consent must certify by signing 
the consent form that: (1) before the individ¬ 
ual to be sterilized signed the consent form, 
he or she advised the individual to be steril¬ 
ized that no Federal benefits may be with¬ 
drawn because of the decision not to be ster¬ 
ilized. (ii) he or she explained orally the re¬ 
quirements for informed consent as set 
forth on the consent form, and (Iii) to the 
best of his or her knowledge and belief, the 
individual to be sterilized appeared mentally 
competent and knowingly and voluntarily 
consented to be sterilized. 

(2) The physician performing the steriliza¬ 
tion must certify by signing the consent 
form that: (i) shortly before the perform¬ 
ance of the sterilization, he or she advised 
the Individual to be sterilized that no Feder¬ 
al benefits may be withdrawn because of the 
decision not to be sterilized, (ii) he or she 
explained orally the requirements for In¬ 
formed consent as set forth on the consent 
form, and (iii) to the best of his or her 
knowledge and belief, the individual to be 
sterilized appeared mentally competent and 
knowingly and voluntarily consented to be 
sterilized. Except in the case of premature 
delivery or emergency abdominal surgery, 
the physician must further certify that at 
least 30 days have passed between the date 
of the individual’s signature on the consent 
form, and the date upon which the steriliza¬ 
tion was performed. If premature delivery 
occurs or emergency abdominal surgery is 
required within the 30-day period, the phy¬ 
sician must certify that the sterilization was 
performed less than 30 days but not less 
than 72 hours after the date of the individ¬ 
ual’s signature on the consent form because 
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of premature delivery or emergency abdomi¬ 
nal surgery, as applicable. In the case of 
premature delivery, the physician must also 
state the expected date of delivery. In the 
case of emergency abdominal surgery, the 
physician must describe the emergency. 

13) If an interpreter Is provided, the inter¬ 
preter must certify that he or she translat¬ 
ed the information and advice presented 
orally to the individual to be sterilized, read 
the consent form and explained its contents, 
and. to the best of the Interpreter’s knowl¬ 
edge and belief, the individual to be steril¬ 
ized understood whal the interpreter told 
him or her. 

2. Related requirement: 42 CFR 
50.203 (C/.. 42 CFR 441.253): 

Programs or projects to which this sub¬ 
part applies shall perform or arrange for 
the performance of sterilization of a mental¬ 
ly competent Individual only when the fol¬ 
lowing requirements have been met: 

(c) The individual has voluntarily given 
his or her informed consent in accordance 
with all the procedures of §50.204 of this 
subpart. 

<d> At least 30 days but no more than 180 
days have passed between the date of in¬ 
formed consent and the date of the steriliza¬ 
tion • • •. 

Summary of Public Comment 

Between the hearings and written 
comments, several hundred comments 
addressed the consent procedures of 
the proposed rules. While the com¬ 
ments generally supported the thrust 
of the proposed procedures, they also 
suggested a number of modifications. 
The major criticisms and suggestions 
of the public comment are summa¬ 
rized below. 

1. There was widespread opposition 
to permitting consent to be obtained 
in situations where the individual is 
under stress or for some reason in¬ 
capable of exercising judgment. Of 
particular concern was obtaining con¬ 
sent during labor, childbirth, or abor¬ 
tion. Generally, the comments ad¬ 
dressing this issue proposed banning 
obtaining consent in such circum¬ 
stances. 

2. Several approaches were suggest¬ 
ed to insure that consent to the proce¬ 
dure is informed and voluntary. A 
number of comments suggested revi¬ 
sion of the consent procedures to pro¬ 
vide for expiration of the consent 
within a certain period (e.g. t 120 days, 
180 days). Among the grounds given 
were that persons’ circumstances may 
change significantly over a long period 
of time and cause a revision of their 
desires, or that passage of time may 
cause people to forget information rel¬ 
evant to the procedure. Another alter¬ 
native suggested was to have the indi¬ 
vidual to be sterilized initially sign a 
declaration of intent and then sign the 
consent immediately prior to surgery. 
A similar approach proposed was to re¬ 
quire the individual to sign the con¬ 
sent a second time prior to surgery. 
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3. Many comments took the position 
that the regulations should require 
more counseling or the provision of 
different or additional information. 
The following were suggested: 

a. A number of comments advocated 
requiring that the individual undergo 
one or more counseling sessions prior 
to the procedure to insure that he or 
she makes an informed choice. Many 
of these comments also suggested ad¬ 
ditional requirements relating to the 
counselors. For example, it was sug¬ 
gested that the counselors should be 
of the same sex or ethnic background 
of the patient, that they should be 
specially trained nonphysician staff, 
that they should speak the patient’s 
language where the patient does not 
speak English. 

b. Several comments advocated re¬ 
quiring provision of the consent form 
or a pamphlet detailing the informa¬ 
tion required under proposed § 50.203. 
so that the individual to be sterilized 
could consider the information during 
the 30-day period. Others advocated 
requiring showing of a film setting 
forth the required information, par¬ 
ticularly for persons with literacy 
problems. One comment suggested 
that grantees and State Agencies be 
required to mount public information 
campaigns to familiarize the patient 
population with the elements of in¬ 
formed consent. 

c. While most comments agreed that 
individuals to be sterilized should be 
told that the procedure is irreversible, 
several suggested that they should 
also be informed of the failure rates 
associated with the various procedures 
since they are relevant risks. Others 
advocated a prohibition on the use of 
the potentially misleading phrase 
•'tying the tubes.” Several testifiers 
urged expansion of the discomforts 
and risks required to be conveyed, e.g., 
explanation of the infant mortality 
rate iso that persons considering ster¬ 
ilization while pregnant do not auto¬ 
matically assume that the infant will 
survive), the increased risk of ectopic 
pregnancies attendant on certain pro¬ 
cedures. the mortality rates associated 
with the various procedures. Several 
comments advocated requiring the 
project or provider obtaining the con¬ 
sent to offer alternative birth control 
measures-during the waiting period. 

4. Several comments stated that the 
rules should emphasize that the indi¬ 
vidual to be sterilized has the right to 
have a witness of his or her choice pre¬ 
sent when consent is obtained. 

5. Several providers objected to the 
requirement that physicians certify as 
to the patient’s appearance of compe¬ 
tency as calling for a legal judgment 
or one generally beyond their exper¬ 
tise. 

6. A great number of comments 
stated that the proposed consent pro¬ 


cedures would be ineffective unless 
closely monitored and enforced. Sever¬ 
al of these suggested specific pro¬ 
grams. A couple suggested the estab¬ 
lishment of federally financed review- 
boards to interview patients and 
review cases on a regular basis. One 
comment suggested requiring monitor¬ 
ing by citizen committees. 

7. The main opposition to the pro¬ 
posed procedures was twofold. First, a 
number of providers objected to the 
expense involved, particularly where 
the Federal procedures duplicate pro¬ 
cedures to be followed by the provid¬ 
ers because of other requirements. 
Second, a number of physicians op¬ 
posed the procedures in general on the 
ground that they constitute an undue 
intrusion into the physician-patient 
relationship. 

Department's Response 

The Department has accepted a 
number of the public comments, gen¬ 
erally for the reasons stated above. 
Specifically, it is persuaded by the nu¬ 
merous objections to permitting con¬ 
sents obtained in stressful situations 
or situations of clearly impaired judg¬ 
ment. While in the Department’s view 
such a limitation was implicit in the 
proposed rules, it has been made ex¬ 
plicit here. See § 50.204(e) (Cf.. 42 CFR 
441.257(b)). The requirement for an 
interpreter has been clarified: if the 
person obtaining the consent does not 
speak a language the patient under¬ 
stands, an interpreter is to be made 
available to translate the explanation 
of the procedure and its consequences. 
See § 50.204(b) (Cf.. 42 CFR 

441.257(a)(3)). It also agrees with the 
suggestion that the duration of the 
consent should be limited: an expira¬ 
tion date of 180 days from the signa¬ 
ture of the consent has thus been 
added. See § 50.203(d) (Cf.. 42 CFR 
441.253(d)). The Department also 
agrees that the right of the individual 
to be sterilized to have a witness pre¬ 
sent when consent is obtained when 
he or she chooses, although arguably 
implicit in the proposed rules, is suffi¬ 
ciently Important to justify explicit 
mention. Such a provision has hence 
been added. See § 50.204(d) (Cf.. 42 
CFR 441.257(a)(4)). The Department 
has accepted the suggestion that it re¬ 
quire that the individual to be steril¬ 
ized be given a copy of the consent 
form for consideration during the 
waiting period. See § 50.204(a) (Cf.. 42 
CFR 441.257(a)(1)). Finally, the certi¬ 
fication requirement has been revised 
to delete the physician certification 
provisions made irrelevant by the 
elimination of the review committee/ 
court review process, and to add the 
interpreter certification requirement 
already present in the proposed con¬ 
sent form. See §50.205(0 <2), (3) (Cf.. 
42 CFR 441.258(c) (2). (3)). 
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The Department has rejected the re¬ 
mainder of the public comment on 
this issue, for the following reasons: 

1. The suggestions for a two-tier sig¬ 
nature process, discussed in paragraph 
2 of the preceding section, have not 
been accepted. It is felt that such a re¬ 
quirement would complicate the con¬ 
sent process unduly, in view of the 
other patient protections built into 
the process. In particular, the new re¬ 
quirement that the individual to be 
sterilized be provided a copy of the 
consent form to keep during the wait¬ 
ing period will, since the consent form 
itself clearly states that consent may 
be withdrawn at any time, serve sub¬ 
stantially the same purpose of making 
clear to the individual that he or she 
may withdraw consent prior to per¬ 
formance of the sterilisation. 

2. The comments suggesting expan¬ 
sion of the consent process to include 
additional counseling (through indi¬ 
vidual sessions, films, etc.) have been 
rejected as administratively infeasible, 
particularly in a program the size of 
medicaid. Admittedly, inclusion of 
such additional procedures is desir¬ 
able, and is encouraged where feasible. 
Nevertheless, the Department is of the 
view that the consent procedures of 
the final rules, if followed, should 
insure that sufficient information is 
provided for individuals to make an in¬ 
formed decision, without excessively 
encumbering the delivery of services 
in terms of time or expense. 

3. The comments advocating requir¬ 
ing presentation of specific informa¬ 
tion (such as infant mortality rates) 
have not been accepted, since medical 
judgment may differ as to what consti¬ 
tutes relevant risk, and the amount of 
risk, discomfort and so on may also 
differ for different individuals. The 
Department feels that such judgments 
are most appropriately left to those 
professionals who deal with the indi¬ 
vidual during the consent process. Ac¬ 
cordingly, it is not mandating the pro¬ 
vision of particular facts (such as 
infant mortality rates, failure rates, 
rate of ectopic pregnancy with certain 
procedures), although the procedures 
themselves require that all areas rele¬ 
vant to the decision (benefits, risks 
and so on) be discussed. Hence, many 
of the particular facts that comments 
suggested be required will generally be 
conveyed in the discussion of discom¬ 
forts and risks. Requiring that a spe¬ 
cific pamphlet be used would be analo¬ 
gous. so this suggestion has likewise 
been rejected. However, while the De¬ 
partment is not inclined to mandate 
use of an informational pamphlet, it is 
strongly of the view that provision of 
a pamphlet is an efficient and effec¬ 
tive means of reinforcing the informa¬ 
tion required to be given orally. It also 
gives the individual to be sterilized in¬ 
formation to consider during the wait- 
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ing period. Consequently, it has devel¬ 
oped pamphlets setting out the gener¬ 
al information required under 
§ 50.204(a) for male and female surgi¬ 
cal sterilizations. The Department 
plans to make these pamphlets gener¬ 
ally available for use by providers and 
encourages their use. These pamphlets 
are published following the rules 
below. 

4. The requirement that the attend¬ 
ing physician certify that, to the best 
of his knowledge and belief the pa¬ 
tient appeared competent has been re¬ 
tained despite the objections raised. 
Since the physician is only certifying 
to the extent of his knowledge and 
belief, the requirement does not 
impose a duty on him that is beyond 
his expertise. It does, however, help 
insure that the physician will take 
pains to satisfy him or herself that the 
individual to be sterilized is compe¬ 
tent. and thus may help avoid abuse. 

5. The Department agrees that com¬ 
pliance with the consent procedures 
should be carefully monitored and en¬ 
forced. While not all the suggestions 
made in this regard are administra¬ 
tively feasible, the Department in¬ 
tends to seek compliance with its re¬ 
quirements by providers. For a full 
statement of its plans in this regard, 
see the discussion under section I of 
the preamble below. 

6. The Department disagrees with 
the comments that the consent proce¬ 
dures impose an undue administrative 
or financial burden on providers. It 
should be noted that the consent pro¬ 
cedures of these rules build upon the 
procedures of the present rules. As 
noted in section I C above, experience 
with the present rules has not shown 
that their consent requirements 
impede the delivery of sterilizations. 
Thus, the Department is not inclined 
to believe that these procedures will 
be unduly burdensome, when consid¬ 
ered in light of the need to insure in¬ 
formed consent. 

7. The Department likewise does not 
believe that the consent procedures of 
these rules intrude unduly • into the 
physician-patient relationship. As 
noted above, the Department is not 
prescribing what specific facts must be 
conveyed to patient; rather, it is pre¬ 
scribing only the general kinds of in¬ 
formation to be communicated, leav¬ 
ing the selection of which facts are rel¬ 
evant to the particular patient's situa¬ 
tion up to the physician. Moreover, 
the Department believes that the con¬ 
sent procedures of these rules accord 
with sound medical practice and, 
indeed, several of the comments took 
this position. Even assuming for the 
purpose of argument that these proce¬ 
dures do intrude to a limited extent 
into the physician-patient relation¬ 
ship, however, the Department notes 
that such an intrusion is apparently 


52159 

approved of by Congress, as evidenced 
by the legislative history cited in sec¬ 
tion III D above. 

C. INFORMED CONSENT FORM 

Text of Proposed Rule 
1. Appendix ,. 

Notices: Your decision at any time not to 
be sterilized will not result in the withdraw¬ 
al or withholding of any benefits provided 
by programs or projects receiving. Federal 
funds. 

Consent to Sterilization 

I have asked for and received information 

about sterilization from - 

(doctor or clinic). 

When I first asked for the information. I 
was told that the decision to be sterilized is 
completely up to me. I was told that I could 
decide not to be sterilized. If I decide not to 
be sterilized, my decision will not affect my 
right to future care or treatment and I will 
not lose any help or benefits from programs 
receiving Federal funds such as A.F.D.C. or 
medicaid that I am now getting or for which 
I may become eligible. 

I understand that the sterilization must 
be considered permanent and not reversible. 
I have decided that I do not want to become 
pregnant, bear children or father children. 

I was told about those temporary methods 
of birth control that are available and could 
be provided to me which wUl allow me to 
bear or father a child in the future. I have 
rejected these alternatives and freely 
chosen to be sterilized. 

I understand that I will be sterilized by an 
operation known as a--—. The dis¬ 

comforts, risks, and benefits associated with 
the operation have been explained to me. 
All my questions have been answered to my 
satisfaction. 

I understand that the operation will not 
be done until at least 30 days after 1 sign 
this form. I understand that I can change 
my mind at any time and that my decision 
at any time not to be sterilized will not 
result in the withholding of any benefits or 
medical services provided by Federally 
funded programs. 

I am-years old. I was born on — (day). 

-(month),-(year). 

I, - . hereby consent of my 

own free will to be sterilized by 
- by a method called 

I also consent to the release of this form 
and other medical records about the oper¬ 
ation to: 

Representatives of the Department of 
Health, Education, and Welfare or 

Employees of programs or projects funded 
by that Department but only for purposes 
of research or for determining If Federal 
laws were observed. 

You are requested to supply the following 
information, but it is not required: 

Race and ethnicity designation (please 

check). 

Black (not of Hispanic origin) - 

Hispanic- - - 

Asian or Pacific Islander - 

American Indian or Alaskan Native - 

White (not of Hispanic origin)- 

Patient's signature - 

Date:--- 

(Month, day. year) 
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Where the consent form is not in the pri¬ 
mary language of the patient: 

I have read the consent form to 

- in - language and 

explained its contents to him/her. To the 
best of my knowledge and belief he/she un¬ 
derstood this explanation. 

Interpreter - 

Date- 

Before -(name of individual) 

signed this consent form, I explained to 
him-her the nature of the sterilization oper¬ 
ation -. the fact that it is in¬ 

tended to be a final and irreversible proce¬ 
dure and the discomforts, risks, and benefits 
associated with it. 

I counseled the patient that alternative 
methods of birth control are available 
which are temporary. I explained that ster¬ 
ilization is different because it is permanent. 

I informed the patient that his/her con¬ 
sent can be withdrawn at any time and that 
he/she will not lose any health services or 
any benefits provided by Federal funds. 

To the best of my knowledge and belief 
thai patient is at least 21 years old and ap¬ 
pears mentally competent. He/she known- 
ing and voluntarily requested to be steril¬ 
ized and appears to understand the nature 
and consequence of the procedure. 

Signature of person obtaining consent- 

Date- 

Facility - 

Address - 

Physician’s Statement 

Immediately before I performed a steril¬ 
ization operation upon - (name 

of patient) I explained to him/her the ster¬ 
ilization operation-, the fact 

that it is intended to be a final and irrevers¬ 
ible procedure and the discomforts, risks 
and benefits associated with it. 

I counseled the patient that alternative 
methods of birth control are available 
which are temporary. I explained that ster¬ 
ilization is different because it is permanent. 

I informed the patient that his/her con¬ 
sent can be withdrawn at any time and that 
he/she will not lose any health services or 
benefits provided by Federal Funds. 

To the best of my knowledge and belief at 
least thirty days have passed since the pa¬ 
tient consented to the sterilization. 

To the best of my knowledge and belief 
the patient is at least 21 years old and ap¬ 
pears mentally competent. He/She know r - 
ingly and voluntarily requested to be steril¬ 
ized and appeared to understand the nature 
and consequences of the procedure. 

Physician - 

Date- ; - 

Alternative final paragraph for use w’here 
court order is required: 

To the best of my knowledge and belief 
the patient is at least 21 years old. He/She 
knowingly and voluntarily requested to be 
sterilized and appears to understand the 
nature and consequences of the procedure. I 
have been provided with a copy of the at¬ 
tached court order. 

Physician - 

Date- 

2. Related requirements: 
a. 42 CFR 50.203(b) (Cf, 45 CFR 
205.35-3(b)): For text of this section see 
section E of the preamble above. 


b. 43 CFR 50.209(a) (Cf , 45 CFR 
205.35-S(a)): 

Federal financial assistance administered 
by the Public Health Service may not be 
used for expenditures for sterilization pro¬ 
cedures unless the consent form appended 
to this section or another form approved by 
the Secretary is used for purposes of this 
section. 

Text of Final Rule 

1. Appendix: 

Notice: YOUR DECISION AT ANY 
TIME NOT TO BE STERILIZED WILL 
NOT RESULT IN THE WITHDRAWAL 
OR WITHHOLDING OF ANY BENEFITS 
PROVIDED BY PROGRAMS OR PRO¬ 
JECTS RECEIVING FEDERAL FUNDS. 

Consent to Sterilization 

I have asked for and received information 

about sterilization from - 

(doctor or clinic). 

When I first asked for the Information, I 
was told that the decision to be sterilized is 
completely up to me. I was told that I could 
decide not to be sterilized. If I decide not to 
be sterilized, my decision will not affect my 
right to future care or treatment and I will 
not lose any help or benefits from programs 
receiving Federal funds, such as A.F.D.C. or 
medicaid, that I am now getting or for 
which I may become eligible. 

I UNDERSTAND THAT THE STERIL¬ 
IZATION MUST BE CONSIDERED PER¬ 
MANENT AND NOT REVERSIBLE. I 
HAVE DECIDED THAT I DO NOT WANT 
TO BECOME PREGNANT. BEAR CHIL¬ 
DREN OR FATHER CHILDREN. 

I w as told about those temporary methods 
of birth control that are available and could 
be provided to me which will allow me to 
bear or father a child in the future. I have 
rejected these alternatives and chosen to be 
sterilized. 

I understand that I will be sterilized by an 
operation known as a-. The dis¬ 

comforts. risks and benefits associated with 
the operation have been explained to me. 
All my questions have been answered to my 
satisfaction. 

I understand that the operation will not 
be done until at least thirty days after I sign 
this form. I understand that I can change 
my mind at any time and that my decision 
at any time not to be sterilized will not 
result in the withholding of any benefits or 
medical services provided by Federally 
funded programs. 

I am over 21 years of age and was bom on 
—(day)-(month)-(year). 

I,-, hereby consent of my own 

free will to be sterilized by-by 

a method called-. My consent 

expires 180 days from the date of my signa¬ 
ture below. 

I also consent to the release of this form 
and other medical records about the oper¬ 
ation to: 

Representatives of the Department of 
Health. Education, and Welfare or 

Employees of programs or projects funded 
by that Department but only for determin¬ 
ing if Federal laws were observed. 

I have received a copy of this form. 

Signature - 

Date:- 

(Month, day. year) 

You are requested to supply the following 
information, but it is not required: 


Race and ethnicity designation (please 

check) 

Black (not of Hispanic origin) - 

Hispanic- 

Asian or Pacific Islander - 

American Indian or Alaskan Native - 

White (not of Hispanic origin) - 

Interpreter’s Statement 

If an interpreter is provided to assist the 
individual to be sterilized: 

I have translated the information and 
advice presented orally to the individual to 
be sterilized by the individual obtaining this 
consent. I have also read the consent form 

to - in - language 

and explained its contents to him/her. To 
the best of knowledge and belief he/she un¬ 
derstood this explanation. 

Interpreter - 

Date- 

Statement op Person Obtaining Consent 

Before-(name of individual) 

signed this consent form, I explained to 
him/her the nature of the sterilization op¬ 
eration -. the fact that it is in¬ 

tended to be a final and irreversible proce¬ 
dure and the discomforts, risks and benefits 
associated with it. 

I counseled the individual to be sterilized 
that alternative methods of birth control 
are available which are temporary. I ex¬ 
plained that sterilization is different be¬ 
cause it is permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at 
any time and that he/she will not lose any 
health services or any benefits provided by 
Federal funds. 

To the best of my knowledge and belief 
the individual to be sterilized is at least 21 
years old and appears mentally competent. 
He/She knowingly and voluntarily request¬ 
ed to be sterilized and appears to under¬ 
stand the nature and consequence of the 
procedure. 

Signature of person obtaining consent- 

Date- 

Facility - 

Address- 

Physician’s Statement 

Shortly before I performed a sterilization 
operation upon-(name of indi¬ 
vidual to be sterilized), on - 

(date of sterilization operation). I explained 
to him/her the nature of the sterilization 
operation-(specify type of op¬ 

eration), the fact that it is intended to be a 
final and irreversible procedure and the dis¬ 
comforts. risks and benefits associated with 
It. 

I counseled the Individual to be sterilized 
that alternative methods of birth control 
are available which are temporary. I ex¬ 
plained that sterilization is different be¬ 
cause it is permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at 
any time and that he/she w'lll not lose any 
health services or benefits provided by Fed¬ 
eral funds. 

To the best of my knowledge and belief 
the individual to be sterilized is at least 21 
years old and appears mentally competent. 
He/she knowingly and voluntarily request¬ 
ed to be sterilized and appeared to under¬ 
stand the nature and consequences of the 
procedure. 
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(Instructions for use of alternative final 
paragraphs: Use the first paragraph below 
except In the case of premature delivery or 
emergency abdominal surgery where the 
sterilization is performed less than 30 days 
after the date of the individual's signature 
on the consent form. In those cases, the 
second paragraph below must be used. Cross 
out the paragraph which Is not used.) 

(1) To the best of my knowledge and 
belief at least 30 days have passed between 
the dale of the individual s signature on this 
consent form and the date the sterilization 
was performed. 

(2) This sterilization was performed less 
than 30 days but more than 72 hours after 
the patient consented to the sterilization be¬ 
cause of the following circumstances (check 
applicable box and fill in information re¬ 
quested); 

-Premature delivery 

Individual’s date of expected deliv¬ 
ery: 


-Emergency abdominal surgery 

< describe circumstances): 


Physician --- 

Date-—- 

2. Related requirements: 

a. 42 CFR 50.205 (C/. f 42 CFR 
441.258)): For text of this section, see 
Section F of the preamble above. 

b. 42 CFR 50.209(a) (Cf, 42 CFR 
257(a)(5)): 

Federal financial assistance administered 
by the Public Health Service may not be 
used for expenditures for sterilization pro¬ 
cedures unless the consent form appended 
to this section or another form approved by 
the Secretary is used. 

Summary of Public Comment 

Approximately 100 comments addressed 
various aspects of the consent form required 
under the proposed rules. In general, the 
following modifications were suggested: 

1. Many responses dealt with the proposed 
requirement that the consent form be In the 

primary language" of the Individual to be 
sterilized or. if it is not. that a translator be 
provided. While some comments agreed 
with the rule as proposed, a number of 
others pointed out problems with it. Several 
respondents noted that this requirement 
would create problems in the case of Indians 
because of the numerous Indian languages 
and because many Indians neither read nor 
write their native language. It was also 
pointed out that in the case of patients 
from an ethnic group of small numbers in 
an area, securing the services of a translator 
may be difficult. It was argued that where 
such individuals also understand English, it 
makes little sense to require the form to be 
translated. Another comment noted that 
where a patient understands English as well 
as his or her native language. It can be diffi¬ 
cult to determine which is his or her "pri¬ 
mary language." It was suggested that the 
Department change the requirement to the 
patient's "preferred language." a language 
the patient "fully understands." or a lan¬ 
guage the patient "can reasonably be ex¬ 
pected to understand." 

2. A few comments disagreed with the pro¬ 
posed rule's approach of requiring the use 
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of the consent form In the appendix. A 
couple of these stated that each health care 
facility should design its own consent form 
in compliance with Federal standards in 
order to allow for local needs. Another com¬ 
ment opposed the required consent form on 
the ground that it would supplant form that 
had been worked out to withstand court 
challenge. A group representing gynecolo¬ 
gists opposed the form on the ground that 
the form for sterilization should not be dif¬ 
ferent than that for other surgical proce¬ 
dures. A couple of comments, however, took 
the position that the Secretary should 
permit use of only the consent form In the 
appendix. 

3. A number of comments took the posi¬ 
tion that the consent form itself should set 
out certain kinds of information. Several 
comments stated that the consent form 
should contain all of the elements of In¬ 
formed consent. Other comments urged In¬ 
clusion of specific items of information, 
such as information relating to failure rates 
associated with the various procedures, dis¬ 
comforts and risks associated with the var¬ 
ious procedures, and other methods of birth 
control. 

4. A number of comments took issue with 
the provision in the consent form permit¬ 
ting Its release for research purposes, 
mainly on the ground that it could lead to 
breaches of confidentiality. A number of 
these simply opposed release per se, while 
the remainder took the position that release 
of the form for research purposes without 
the patient's name would be acceptable. A 
few comments urged that the regulations 
provide penalties for breach of confidential¬ 
ity. require that patients' names be deleted 
from the forms after passage of a certain 
period of time, and that information relat¬ 
ing to sterilization be exempt from release 
under the Freedom of Information Act. 

5. The certification provisions of the pro¬ 
posed rules generated much comment. Sev¬ 
eral dozen comments urged that the re¬ 
quirement for Initial certification from the 
person obtaining the consent be clarified to 
provide that the individual may not be a 
physician. In general, these comments took 
the position that physicians frequently lack 
the time or ability to provide a full explana¬ 
tion. often intimidate patients so that the 
patients may not seek clarification of points 
that confuse them, and often present pa¬ 
tients with only one choice when there may 
In fact be more than one. Other comments 
urged that the regulations require that the 
person obtaining the consent be a trained 
professional (although not a physician) to 
insure that an adequate explanation Is pre¬ 
sented. A number of providers expressed 
concern that the requirement for physician 
certification would cause unnecessary pa¬ 
perwork and expense. One physician recom¬ 
mended that the physician certification be 
modified to state that the physician per¬ 
forming the procedure had not recommend¬ 
ed the procedure and had not solicited the 
consent. A number of comments evidenced 
confusion with the requirement, assuming 
that the physician signing the certification 
had to be "the physician obtaining the con¬ 
sent." One comment stated that physician 
certification would be inappropriate where 
the counseling was done by a separate 
agency, apparently on the ground that the 
provision would require the physician to 
certify to facts he could not attest to. Other 
comments questioned whether the "physi- 
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clan performing the sterilization" could be a 
resident or intern. 

6. A number of comments agreed with the 
proposed rule's provision making spousal 
consent, if required by Slate law. Inapplica¬ 
ble for purposes of the Federal programs. 
Other comments expressed confusion on the 
subject, and a few opposed it on the grounds 
that it would interfere with family life. One 
Indian group felt that a spousal consent re¬ 
quirement should be imposed for Indians in 
view of the importance of family in Indian 
life. 

7. A few comments addressed the 
problem of how the consent form 
should be signed by the illiterate or 
physically handicapped. They recom¬ 
mended stipulating that the consent 
form be signed or marked in a manner 
acceptable at law for one unable to 
sign. 

8. Several comments expressed con¬ 
cern over requiring the consent form 
to comply with State and local law on 
the ground that it invites those gov¬ 
ernments to impose additional restric¬ 
tive and perhaps questionable require¬ 
ments. 

Department's Response 

The Department has made several 
changes in the consent form in re¬ 
sponse to the public comment. As 
noted in the preceding section, addi¬ 
tional requirements relating to the 
period of effectiveness of the consent 
form and provision of a copy of the 
consent form to the Individual to be 
sterilized were added to §§50.203 and 
50.204. The consent form itself has 
likewise been modified to reflect these 
added requirements. The consent form 
of the final rules also reflects the pro¬ 
vision for waiver of the 30 day require¬ 
ment and the additional certification 
required In such circumstances by 
§ 50.205(c)(2). Permitting release of 
the form for research purposes has 
also been dropped. This consent provi¬ 
sion would have indisputably in¬ 
creased access to the forms, and con¬ 
comitantly increased the potential for 
unintended release of very private in¬ 
formation. Moreover, it is felt that 
most research needs will be adequately 
met by use of general patient data 
without information identifying indi¬ 
viduals. Finally, the Department has 
amended the Requirement for an inter¬ 
preter if the consent form is not in the 
patient’s ‘‘primary language". Under 
these rules, the interpreter require¬ 
ment applies only if the form is not in 
a language that the patient “under¬ 
stands." It is felt that this change 
should obviate the difficulties with 
the provision of the proposed rules 
forecast by the public comment, yet 
insure that the basic purpose of the 
requirement (i.e., that the patient un¬ 
derstands the form and hence has the 
information needed to give an in¬ 
formed consent) is met. 
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The remainder of the suggestions 
made by the public comment were not 
accepted, for the following reasons: 

1. The approach of requiring use of 
the consent form in the appendix 
unless an alternate one is approved by 
the Department has been retained. 
Experience under the present rules 
has shown the difficulty of securing 
compliance where the choice of form 
is left to the providers without requir¬ 
ing prior departmental approval. The 
Department recognizes, however, that 
many providers may wish to use forms 
that contain additional information 
than-that set out in the consent form 
of the appendix. While the Depart¬ 
ment encourages the use of the con¬ 
sent form set out in the appendix, it is 
concerned primarily that the consent 
form evidence that the required infor¬ 
mation was presented and contain the 
required certifications. Accordingly, 
the Department will permit providers 
to use such forms, if they are ap¬ 
proved by the Department prior to 
use. 

2. The Department has not mandat¬ 
ed the inclusion of specific facts relat¬ 
ing to the procedure in the consent 
form itself as suggested by the public 
comment. Its reasons for not doing so 
are set out at paragraph 3 of the ‘De¬ 
partment’s response” section of sec¬ 
tion III P of the preamble above. As 
noted in the preceding paragraph, 
however, providers may use a consent 
form different than that set out in the 
appendix if it is approved, and conse¬ 
quently may include such information 
on an approved form as in their judg¬ 
ment appears advisable. 

3. While the Department has revised 
the certification requirements as ex¬ 
plained above, it has not accepted all 
the suggestions made concerning the 
certifications Most of lhe comments 
on this issue in some way concerned 
the role of physicians in initially ob¬ 
taining consent. The Department 
agrees with many of the comments 
that trained nonphysician personnel 
can play an extremely valuable role in 
explaining the elements of informed 
consent to individuals considering ster- 
ilization. and in many cases serve the 
purpose of these rules as well or better 
than would a physician. Nevertheless, 
it believes that the critical part of the 
process is what information is commu¬ 
nicated. not who communicates it. 
These rules enumerate what informa¬ 
tion must be presented, and the De¬ 
partment us not prepared to assume 
that physicians will not comply with 
them in good faith. To require other¬ 
wise might also unduly intrude into 
the physician-patient relationship. 
Moreover, requiring use of trained 
nonphysician personnel may be im¬ 
practical for providers with small 
staffs, such as those in rural areas. 
These considerations are sufficient in 
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the Department’s view to dictate re¬ 
tention of the requirement as pro¬ 
posed. Thus, under these rules, the 
person obtaining the consent may. but 
is not required to. be the physician 
performing the procedure. Since the 
person obtaining the consent may be 
the physician performing the proce¬ 
dure, it is considered inappropriate to 
adopt the suggestion that the physi¬ 
cian performing the procedure certify 
that he neither recommended the pro¬ 
cedure nor solicited the consent. 

4. These rules retain the proposed 
requirement relating to spousal con¬ 
sent. It should be noted, however, that 
the provision of these rules is simply 
that a State requirement of spousal 
consent need not be followed under 
these rules in order to obtain a steril¬ 
ization under the Federal programs; 
they do not supersede State law' re¬ 
quirements as to what constitutes a le¬ 
gally effective consent. The Depart¬ 
ment has not adopted the suggestion 
that spousal consent be required for 
Indians, in part because such a re¬ 
quirement may be consitutionally 
questionable and in part because such 
a requirement would be administra¬ 
tively impracticable. 

5. With respect to the query as to 
whether residents or interns can sign 
the physician certification, if a resi¬ 
dent or intern is the physician per¬ 
forming the procedure, he or she is 
the person who should sign the physi¬ 
cian’s certification. 

6. The Department has not changed 
the other requirement relating to fol¬ 
lowing State and local laws. To date. 
States do not appear to have adopted 
more restrictive policies under the cur¬ 
rent rules, which contain an identical 
requirement. If the danger foreseen by 
the public comment in this regard ma¬ 
terializes, the Department will recon¬ 
sider its position. 

7. The Department has not revised 
the requirement relating to signature 
by the patient to provide for signature 
by mark or other means. In general, 
the term “signature” includes signa¬ 
ture by mark or by other means evi¬ 
dencing assent. See, e.g., Joseph Den - 
unzio Fruit Co . v. Crane, 79 F. Supp. 
117, 128 (S.D. Cal. 1948); Bustillos V. 
State, 213 S.W. 2d 837. 841. 152 Tex. 
Cr. R. 324 (Tex. Cr. App.. 1948). In any 
event, if further formalities are re¬ 
quired under State or local law where 
a person is unable to sign his or her 
name. § 50.204(f) requires that they be 
followed. Thus, the requirement as 
presently stated meets the concerns 
raised by the public comment, and the 
requirement accordingly has not been 
revised. 


H. HYSTERECTOMIES 

Text of Proposed Rule 

1. 42 CFR 50.207 (C/., 45 CFR 205.35 - 
7): 

(a) Programs or projects to which this 
subpart applies shall not perform or ar- 
range for the performance of any hystcrec 
tomy for the purpose of rendering an indi¬ 
vidual permanently incapable of reproduc¬ 
ing. unless [exception with appropriate safe- 
guards, to be added if comments describe 
circumstances in which sterilization by hys¬ 
terectomy is generally accepted as the ap¬ 
propriate method 1. 

(b) Programs or projects to which this 
subpart applies may perform or arrange for 
the performance of a hysterectomy the pur¬ 
pose of which is other than to render the 
patient permanently Incapable of reproduc¬ 
ing, provided that: 

(1) The individual who secures the usual 
authorization from the patient or her repre¬ 
sentative, U any. to perform the hysterec¬ 
tomy has informed the patient and her rep¬ 
resentative, if any. orally and in writing, 
that the hysterectomy will render the pa 
tient permanently incapable of reproducing: 
and 

(2) The patient or her representative, if 
any. has signed a written acknowledgment 
of receipt of the foregoing information. 

2. Related requirements: a.. 42 CFR 
50.208(a) (Cf., 45 CFR 205.35 8(a)): 

A program or project must, with respect 
to any sterilization procedure or hysterec¬ 
tomy it performs or arranges. (1> meet all 
requirements of this subpart; and (2) pro 
vide legal counsel for the patient at all 
review committee and court proceedings de¬ 
scribed in this subpart. 

b. 42 CFR 50.209(b) (Cf., 45 CFR 
205.39-9(b)): 

A program or project shall not use Feder¬ 
al financial assistance for any sterilization 
or hysterectomy without first receiving doc 
umentation showing that the requirements 
of this subpart have been met. Documenta¬ 
tion includes consent forms, review commit 
tee certifications, court orders, and acknowl¬ 
edgments of receipt of hysterectomy infor 
mation. 

Text of final rule: 1. 42 CFR 50.207 
(Cf., 42 CFR 441.255) 

(a) Programs or projects to which this 
subpart applies shall not perform or ar¬ 
range for the performance of any hysterec¬ 
tomy solely for the purpose of rendering an 
individual permanently incapable of repro 
duclng or where, if there is more than one 
purpose to the procedure, the hysterectomy 
would not be performed but for the purpose 
of rendering the individual permanently in¬ 
capable of reproducing. 

<b) Programs or projects to which this 
subpart applies may perform or arrange for 
any hysterectomy not covered by paragraph 
(a) of this section, only if: 

(1) The person who secures the authorlza 
tion to perform the hysterectomy has in¬ 
formed the individual and her represents 
tive. if any. orally and in writing, that the 
hysterectomy will render her permanently 
incapable of reproducing; and 

(2) The individual or her representative, if 
any, has signed a WTitten acknowledgment 
of receipt of the foregoing information. 
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2. Related requirements: a. 42 CFR 
50.208(a) CC/.. 42 CFR 441.252): 

A program or project must, with respect 
to any sterilization procedure or hysterec¬ 
tomy it performs or arranges, meet all the 
requirements of this subpart. 

b. 42 CFR 50.209(b) (Cf., 42 CFR 
441.256): 

A program or project shall not use Feder¬ 
al financial assistance for any sterilization 
or hysterectomy without first receiving doc¬ 
umentation showing that the requirements 
of this subpart have been met. Documenta¬ 
tion includes consent forms, and acknowl¬ 
edgments of receipt of hysterectomy infor¬ 
mation. 

Summary of Public Comment 

In general, the public comment sup¬ 
ported the proposed rules and opposed 
creating any exceptions to the pro¬ 
posed requirement that hysterecto¬ 
mies for contraceptive purposes only 
may not the provided under the Fed¬ 
eral programs. The remainder of the 
comments were generally as follows: 

1. The largest number of criticisms 
of the proposed rule took the position 
that hysterectomies for family plan¬ 
ning purposes should be permitted 
under the rules when there are medi¬ 
cal indications (such as fibroids, fallen 
uterus, retroverted uterus) which by 
themselves do not mandate a hysterec¬ 
tomy but taken together with a desire 
to end fertility do favor hysterectomy 
as the preferred treatment. Several of 
the comments, including the comment 
of the National Commission for the 
Protection of Human Subjects, advo¬ 
cated that the rules be changed to pro¬ 
hibit Federal funding of hysterecto¬ 
mies “solely” for contraceptive pur¬ 
poses. in order to clarify that any hys¬ 
terectomy for which there are medical 
indications (whether or not those indi¬ 
cations are sufficient to justify hyster¬ 
ectomy) is not covered by proposed 
§ 50.207(a). 

2. Several physicians commented 
that hysterectomy solely for contra¬ 
ceptive purposes is appropriate and 
should be permitted since subsequent 
removal of the unterus is increasingly 
likely due to the increasing incidence 
of uterine pathology. In this regard, 
one comment suggested that this ques¬ 
tion should be left to the professional 
judgment of the treating physician, 
while two other comments opposed 
the rule on the ground that it deprives 
the patient of a full choice in the se¬ 
lection of a sterilization procedure. 

3. Several comments advocated pro¬ 
vision of hysterectomies to the severe¬ 
ly retarded and the physically handi¬ 
capped where indicated by consider¬ 
ations of hygiene and emotional 
health. It was suggested that the rules 
be revised to permit this. 

4. Several comments expressed the 
fear that by disallowing payment for 
hysterectomies done for contraceptive 
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purposes the Department would: (1) 
Encourage physicians to contrive 
medical justifications to secure Feder¬ 
al payment for the procedure: and (2) 
remove such hysterectomies from the 
procedural protections of the rules. 
These comments suggested permitting 
hysterectomies solely for contracep¬ 
tive purposes subject to safeguards 
such as the following: (1) Mandatory 
second opinion; (2) preoperative moni¬ 
toring; and (3) compliance audits at 
frequent intervals. 

5. A majority of the comments ad¬ 
dressing the proposed § 50.207(b) (re¬ 
lating to medically indicated hysterec¬ 
tomies) supported it. A number of 
these, however, also recommended 
that such procedures should be made 
subject to the consent requirements of 
the rules or suggested special consent 
requirements. 

6. Several comments suggested that 
instead of treating hysterectomies in 
the context of sterilization, the De¬ 
partment should develop separate 
rules dealing with hysterectomies. Sev¬ 
eral other comments urged expanding 
the hysterectomy information require¬ 
ment of proposed § 50.207(b)(1) to all 
procedures which have the effect of 
sterilizing an individual. 

Department's Resporise 

Since the public comment failed to 
elicit any circumstances which would 
justify permitting exceptions to the 
requirement of proposed § 50.207(a). 
the Department has eliminated the 
proposed provision for waiver. Aside 
from that change, the rule is other¬ 
wise unchanged in substance. Howev¬ 
er. it has been changed to clarify the 
Department’s intent to exclude pay¬ 
ment for hysterectomies done for ster¬ 
ilization purposes for which there are 
also some medical indications which 
are themselves insufficient to justify 
performance of a hysterectomy. The 
Department’s reasons for rejecting the 
suggestions made by the public com¬ 
ment are as follows: 

1. The Department has not accepted 
the comments that proposed 
§ 50.207(a) be amended by the inclu¬ 
sion of the word “solely” with no 
other change, since such a change 
would not be consistent with its 
intent. The premise of these com¬ 
ments w r as that hysterectomy could 
and should be used where there are 
medical indications for the procedure 
which do not independently justify it. 
but. taken together with a desire for 
sterility, make it the preferred treat¬ 
ment mode. However, the Department 
does not believe that hysterectomy is 
an appropriate method of sterilization, 
since, compared to other forms of ster¬ 
ilization. hysterectomy is a risky, pain¬ 
ful. and expensive procedure. The fact 
that the desire for sterilization is just 
one of several indications for hysterec- 
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tomy does not make the procedure 
any less a sterilization in intent wh£n 
the sterilization purpose is the decisive 
factor in making the choice to perform 
the hysterectomy. Since the Depart¬ 
ment does not consider hysterectomy 
an appropriate method of sterilization, 
it does not believe it should fund its 
use in such situations. 

2. The Department disagrees with 
the comments that it should fund hys¬ 
terectomies for contraceptive purposes 
for the reasons set out above. Indeed, 
comments received from physicians 
during the comment period reinforced 
its impression that the medical profes¬ 
sion does not consider such hysterec¬ 
tomies to represent sound medical 
practice. While it is true that the De¬ 
partment’s decision in this regard de¬ 
prives women of one sterilization 
option, the Department feels that the 
policy considerations stated above suf¬ 
ficiently justify this restriction of 
choice. 

3. The Department has not accepted 
the comments advocating provision of 
hysterectomies to the severely retard¬ 
ed and the physically handicapped. 
The former, it should be noted, could 
most likely not be sterilized under 
these rules in any event (see §50.206). 
As for the latter, if the hysterectomy 
is medically necessary, the procedure 
would come under § 50.207(b) and 
hence a special provision is unneces¬ 
sary. 

4. The Department recognizes that 
by disallowing expenditures for hys¬ 
terectomies for contraceptive purposes 
it may create some incentive for pro¬ 
viders to fabricate medical rationales 
for the procedures. Nevertheless, it is 
not prepared to assume that providers 
will act in such bad faith and believes, 
further, that the potential of PSRO 
review' and disapproval together with 
the potential of malpractice liability 
for clearly unnecessary procedures 
should serve to minimize abuses of the 
rules. Moreover, the Department, 
through HCFA, has recently begun 
encouraging recipients under the Fed¬ 
eral programs to obtain second opin¬ 
ions when hysterectomy is recom¬ 
mended by a physician, and believes 
that such action may go far to reduc¬ 
ing the unnecessary utilization of the 
procedure. 

The comments criticizing the rules 
on the ground that they remove hys¬ 
terectomies for contraceptive purposes 
from the procedural protections of the 
rules raise a more troublesome issue. 
The point is undoubtedly a valid one. 
However, the basic question raised by 
these comments is which approach 
more effectively discourages such hys¬ 
terectomies—insuring that the patient 
knows about their risks or removing 
the financial incentive to provide 
them. The Department believes that 
the latter approach has a greater like- 
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lihood of success, and accordingly has 
retained it. 

5. The Department has not expand¬ 
ed the consent requirements applica¬ 
ble to sterilizations to medically indi¬ 
cated hysterectomies as recommended 
by a number of comments for two rea¬ 
sons. First, the requirement that 
women receiving such hysterectomies 
must be told that their effect will be 
to render them sterile will insure that 
they will be given the opportunity to 
consider the procedure in light of that 
information. Second, there are by defi¬ 
nition substantial medical indications 
for such hysterectomies. The Depart¬ 
ment is unwilling at this juncture to 
prescribe further how providers 
should act in the provision of such 
medical treatment on the ground that 
doing so might overregulate the physi¬ 
cian-patient relationship. 

6. The Department believes it is 
valid to treat hysterectomies in the 
context of sterilization because hyster¬ 
ectomies are a widely used method of 
sterilization. Although the Depart¬ 
ment may not approve of that prac¬ 
tice. it does not consider it appropriate 
to ignore it. Accordingly, the provi¬ 
sions relating to hysterectomies have 
been retained in t hese rules. 

7. The Department is not accepting 
the suggestion to expand the hysterec¬ 
tomy requirements to cover other pro¬ 
cedures resulting in sterilization. First, 
there is no ready method of identify¬ 
ing such procedures. Second, to date 
the Department is aware of no other 
procedures that have been as widely 
overutilized as a method of steriliza¬ 
tion as has hysterectomy. Hence, 
there does not appear to be similar 
need for such a requirement with re¬ 
spect to other procedures. 

I. MONITORING AND ENFORCEMENT 

Trjt of Proposed Rule 

1. 42 CFR 50,208 t CJ.. 45 CFR 205.35- 
8): 

(a> A program or project must, with re¬ 
spect io any sterilization procedure or hys- 
icrcc!om> it performs or arranges: <l) Meet 
all regouemeiiis of this subpart, and (2) 
prowdc legal counsel lor the patient at all 
reyirw committee and court proceedings de¬ 
scribed tn fliis subpart. 

ib> The program or project shall maintain 
sufficient records and documentation to 
assure compliant 4 * \uth ihc.sc regulations, 
and must retain such data (or at least 3 
years. 

to) The program or project shall submit 
other reports as required and when request - 
ed by the Secretary 

Text a/ Final Rule 

1. 42 CFR 50.208 (Cf. 42 CFR 
441.252, 441.256): 

(ai A program or project must, with re- 
spiicl to any sterilization procedure or hys- 
tert-ciomy ii performs or arranges, meet all 
requirements of this subpart. 
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<b) The program or project shaJl maintain 
sufficient records and documentation to 
assure compliance with these regulations, 
and must retain such data for at least 3 
years. 

<c) The program or project shall submit 
other reports as required and when request¬ 
ed by the Secretary. 

2. 42 CFR 50.210 (Cf.. 42 CFR 

441.259): 

The Secretary will request public com 
ment on the operation of the provisions of 
this subpart no later than 3 years after 
their effective date. 

Summary of Public Comment 

As is evident from the summaries of 
public comment in the preceding sec¬ 
tions, a theme running throughout the 
public comment as a whole was the 
need for effective monitoring and en¬ 
forcement of the regulations. While 
most of these comments stressed the 
need for such activity rather than pro¬ 
posing mechanisms for conducting it. 
several specific suggestions were made, 
as follows: 

1. A number of comments suggested 
that the Department reevaluate the 
regulations after a certain time period 
(generally. 18-24 months) in light of 
experience with them. 

2. Several comments suggested tar¬ 
geting evaluation efforts on particular 
groups (such as the rural poor, the 
young, the mentally incompetent) to 
determine what, if any. hardship the 
regulations have caused for those 
groups. 

3. Other comments suggested specif¬ 
ic monitoring and enforcement pro¬ 
grams. A Member of Congress urged 
the Department to set up an oversight 
program under the Inspector General. 
Other comments suggested requiring 
monitoring by federally funded citi¬ 
zens review' boards or similar groups. 

Department Response 

The Department has revised the re¬ 
porting requirements of the regulation 
to be consistent with its deletion of 
the proposed review comraittee/court 
review requirements. It also agrees 
with the public comment on this issue 
generally, and intends to monitor and 
enforce compliance with the regula 
tions to the best of its ability. Specifi¬ 
cally, HCFA, PHS. and APS will con¬ 
tinue their present monitoring efforts 
of their programs as a whole. Those 
efforts will be supplemented by a spe¬ 
cial program of monitoring conducted 
by the Inspector General to identify 
instances of chronic or particular non- 
compliance and take appropriate en¬ 
forcement steps. Finally, the Depart 
ment will review these rules after 3 
years of experience with them to de¬ 
termine what, if any, aspects of them 
may be causing hardship among the 
population served by the Federal pro¬ 
grams and what, if any. of the compli¬ 


ance requirements need to be changed 
A section providing for such review 
has accordingly been added. 

The Department notes that several 
provisions of these rules should make 
such monitoring easier than it has 
been in the past. The requirement 
that the consent form set out in the 
appendix or another approved form be 
used should virtually eliminate one 
troublesome area of compliance, while 
the documentation requirements of 
these rules will facilitate compliance 
reviews. In addition, acquisition of the 
racial and ethnic data requested on 
the consent form should serve to high 
light situations where sterilization 
procedures are being overprescribed 
for one or more groups. 

As the above indicates, the Depart 
ment is accepting mast of the specific 
suggestions made by the public com 
ment. It has, how 7 ever, not accepted 
the suggestion to set up private, feder¬ 
ally funded review panels, since at this 
juncture it is not convinced that such 
a program is needed in view of the 
monitoring and enforcement efforts it 
plans to make. 

J. BALANCE OF THE RULES BETWEEN 

ACCESS TO STERILIZATION AND PROTEC¬ 
TION AGAINST ABUSE 

Swnrnary of Public Comment 

While many persons speaking at the 
public hearings slated either that the 
proposed rules struck an adequate bal 
ance between access to sterilization 
and protection against abuse or that 
the rules needed to be strengthened to 
provide for further protection, mast of 
the WTitten comment stated that the 
proposed rules would unduly impede 
access. The following reasons were 
given In support of this position: 

1. A number of comments stated 
that the few abuses inherent in a mas 
sive health care system do not justify 
altering the current adequate in 
formed consent procedures that char 
acterizc medical practice in the United 
States. 

2. Other comments stated that e\ 
eryone should not be penalized for the 
sake of the rare individual who has 
second thoughts after the operation 
and who then blames the hospital and 
physician for "coercion.” Most of 
those who eventually regret their ster 
illzation operation do so because of un 
predictable changes in their life cir 
cumstances. When regret ters an 
asked what they would do if they had 
it to do over again, most respond that 
given the circumstances at the time 
they got the operation, their decision 
would be the same. 

3. Several comments suggested that 
the whole approach of the rules is 
wrong: The emphasis should be on 
finding abusers rather than ' punish 
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ing the average person who requests 
sterilization but cannot pay." 

4. It was also suggested that the pro¬ 
posed rules would increase health care 
costs: interfere with women’s rights to 
reproductive self-determination; limit 
the medical choices of poor women 
d.e. create a double standard in medi¬ 
cine); result in more unwanted births, 
child abuse, maternal deaths from 
septic abortions, etc.; and create un¬ 
necessary paperwork. 

Department's Response 

In general, the Department believes 
that these rules strike an appropriate 
balance between the goals of access to 
sterilization services and protection 
against abuse. Its reasons for this are 
fully set out in section I C of the pre¬ 
amble above. With respect to the par¬ 
ticular comments made, the Depart¬ 
ment responds as follows: 

1. As noted above, the consent proce¬ 
dures of the final rules build upon the 
consent procedures of the current 
rules. Thus, the Department does not 
believe they materially alter the cur¬ 
rent practice applicable in this area 
under the Federal programs. 

2. While the incidence of regret may 
in fact be rare, it appears that it is pre¬ 
dictably higher among certain groups, 
especially among the young. See sec¬ 
tion III C of the preamble above. 
Moreover, even if the regret rate is 
low, the Department is of the view 
that the potential for tragedy in such 
cases is great enough to warrant safe¬ 
guards against its occurrence. 

3. The Department agrees that it is 
important to find providers who abuse 
sterilization services and prevent them 
from continuing such abuse. However, 
it does not agree that it can reason¬ 
ably do this by eliminating the proce¬ 
dural protections of the regulations, 
since those procedures in part define 
what constitutes abuse. Moreover, as¬ 
suming for the moment that the De¬ 
partment could ascertain what consti¬ 
tuted abuse without procedures defin¬ 
ing compliance, the approach suggest¬ 
ed of punishing abusers rather than 
restricting access would mean that the 
Department could only act after abuse 
had occurred rather than preventing 

4. It is true that these rules do re¬ 
strict one family planning choice for 
the persons who receive services under 
the Federal programs. The basis for 
this restriction are set out above and. 
in the Department’s view, fully war¬ 
rant it. Moreover, it should be noted 
that temporary forms of birth control 
are still available under the Federal 
programs, so while these rules may In 
some cases restrict choice, they do not 
preclude access to family planning 
sendees per se. 

5. Although some comments suggest¬ 
ed that these rules will increase health 


care costs, at present, the Department 
believes that the increase in cost will 
not differ significantly from present 
costs, since many of the procedures 
are already required under the current 
rules. 

K. TECHNICAL AND CONFORMING CHANGES 

The Department has made a number 
of changes in the regulations which 
are essentially technical in nature. 
The major ones are summarized 
below. 

1. Both the PHS and Medicaid regu¬ 
lations are renumbered and slightly 
reorganized, to take account of the on¬ 
going Departmental effort to simplify 
regulations. In addition, the medicaid 
regulations have been moved to a dif¬ 
ferent title of the Code of Federal 
Regulations, in line with the ongoing 
recodification of the medicaid regula¬ 
tions. 

2. The recodification of the medicaid 
regulation necessitates revision of the 
social services regulations, applicable 
to sterilizations, since they incorporate 
the former medicaid regulation by ref¬ 
erence. A final rule revising the social 
services regulations to refer to the re¬ 
codified medicaid regulation is thus 
being issued. 

3. The Department has attempted to 
make its references to the person 
being sterilized consistent throughout 
the regulation. Thus, the term "pa- 
tient" has been eliminated and the 
term "individual to be sterilized” sub¬ 
stituted. 

4. References in proposed 42 CFR 
§§50.208 and 50.209 (proposed 
§§ 205.35-8 and 205.35-9) to review 
committee certifications and proceed¬ 
ings, court orders and court proceed¬ 
ings, and legal counsel have been 
dropped, consistent with the deletion 
from these rules of the review commit¬ 
tee/court review procedures of the 
proposed rules. 

5. The "State Agency” requirements 
of proposed 45 CFR § 205.35-8 have 
been changed to “State plan” require¬ 
ments in the HCFA rules to facilitate 
compliance enforcement. 

6. A definition of the term "arrange 
for” has been added to the PHS regu¬ 
lations to make clear that these re¬ 
quirements do not apply where the 
project’s connection with the proce¬ 
dure is so tenuous as to make it im¬ 
practicable for it to enforce compli¬ 
ance with these requirements. The 
medicaid regulations have no such 
definition, since the structure of their 
programs does not make it appropri¬ 
ate. 

In view of the foregoing, the Assist¬ 
ant Secretary of Health, with the ap¬ 
proval of the Secretary of Health, 
Education, and Welfare, hereby re¬ 
vises subpart B of part 50, title 42 
Code of Federal Regulations, as set 
forth below. 


Dated: September 8. 1978. 

Charles Miller. 
Acting Assistant Secretary 
for Health. 

Approved: October 30. 1978. 

Joseph A. Califano, Jr.. 

Secretary. 

Subpart B of 42 CFR Part 50 is re¬ 
vised to read as follows: 

Subpart B—Sterilization of Persons in 
Federally Assisted Family Planning Projects 

Sec. 

50.201 Applicability. 

50.202 Definitions. 

50.203 Sterilization of a mentally compe¬ 
tent individual aged 21 or older. 

50.204 Informed consent requirement. 

50.205 Consent form requirements. 

50.206 Sterilization of a mentally incompe¬ 
tent individual or an institutionalized in¬ 
dividual. 

50.207 Sterilization by hysterectomy. 

50.208 Program or project requirements. 

50.209 Use of Federal financial assistance. 

50.210 Review of regulation. 

Appendix: Required consent form. 

Authority: Sec. 215, Public Health Serv¬ 
ice Act. as amended (42 U.S.C. 216). 

Subpart B—Sterilization of Persons in 
Federally Assisted Family Planning 
Projects 

§ 50.201 Applicability. 

The provisions of this subpart are 
applicable to programs or projects for 
health services which are supported in 
whole or in part by Federal financial 
assistance, whether by grant or con¬ 
tract. administered by the Public 
Health Service. 

§50.202 Definitions. 

As used in this subpart: 

"Arrange for” means to make ar¬ 
rangements (other than mere referral 
of an individual to. or the mere 
making of an appointment for him or 
her with, another health care provid¬ 
er) for the performance of a medical 
procedure on an individual by a health 
care provider other than the program 
or project. 

"Hysterectomy” mekns a medical 
procedure or operation for the pur¬ 
pose of removing the uterus. 

"Institutionalized individual” means 
an individual who is (1) involuntarily 
confined or detained, under a civil or 
criminal statute, in a correctional or 
rehabilitative facility, including a 
mental hospital or other facility for 
the care and treatment of mental ill¬ 
ness. or (2) confined, under a volun¬ 
tary commitment, in a mental hospital 
or other facility for the care and treat¬ 
ment of mental illness. 

"Mentally incompetent individual” 
means an individual who has been de¬ 
clared mentally incompetent by a Fed¬ 
eral, State, or local court of competent 
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jurisdiction for any purpose unless he 
or she has been declared competent 
for purposes which include the ability 
to consent to sterilization. 

“Public Health Service" means the 
Health Services Administration. 
Health Resources Administration. Na¬ 
tional Institutes of Health. Center for 
Disease Control, Alcohol. Drug Abuse 
and Mental Health Administration 
and all of their constituent agencies. 

The “Secretary" means the Secre¬ 
tary of Health, Education, and Wel¬ 
fare and any other officer or employee 
of the Department of Health, Educa¬ 
tion. and Welfare to whom the author¬ 
ity involved has been delegated. 

“Sterilization" means any medical 
procedure, treatment, or operation for 
the purpose of rendering an individual 
permanently incapable of reproducing. 

§ 30.203 Sterilization of a mentally compe¬ 
tent individual aged 21 or older. 

Programs or projects to which this 
subpart applies shall perform or ar¬ 
range for the performance of steriliza¬ 
tion of an individual only if the follow¬ 
ing requirements have been met: 

(a) The individual is at least 21 years 
old at the time consent is obtained. 

(b) The individual is not a mentally 
incompetent individual. 

(c) The individual has voluntarily 
given his or her informed consent in 
accordance with the procedures of 
§ 50.204 of this subpart. 

(d) At least 30 days but not more 
than 180 days have passed between 
the date of informed consent and the 
date of the sterilization, except in the 
case of premature delivery or emer¬ 
gency abdominal surgery. An individu¬ 
al may consent to be sterilized at the 
time of premature delivery or emer¬ 
gency abdominal surgery, if at least 72 
hours have passed after he or she gave 
informed consent to sterilization. In 
the case of premature delivery, the in¬ 
formed consent must have been given 
at least 30 days before the expected 
date of delivery. 

§ 50.204 Informed consent requirement. 

Informed consent does not exist 
unless a consent form is completed 
voluntarily and in accordance with all 
the requirements of this section and 
§ 50.205 of this subpart. 

(a) A person who obtains informed 
consent for a sterilization procedure 
must offer to answer any questions 
the individual to be sterilized may 
have concerning the procedure, pro¬ 
vide a copy of the consent form, and 
provide orally all of the following in¬ 
formation or advice to the individual 
who is to be sterilized: 

(1) Advice that the individual is free 
to withhold or withdraw consent to 
the procedure any time before the 
sterilization without affecting his or 
her right to future care or treatment 
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and without lass or withdrawal of any 
federally funded program benefits to 
which the individual might be other¬ 
wise entitled: 

(2) A description of available alter¬ 
native methods of family planning and 
birth control: 

(3) Advice that the sterilization pro¬ 
cedure is considered to be irreversible: 

(4) A thorough explanation of the 
specific sterilization procedure to be 
performed; 

(5) A full description of the discom¬ 
forts and risks‘that may accompany or 
follow the performing of the proce¬ 
dure. including an explanation of the 
type and possible effects of any anes¬ 
thetic to be used; 

(6) A full description of the benefits 
or advantages that may be expected as 
a result of the sterilization; and 

(7) Advice that the sterilization will 
not be performed for at least 30 days 
except under the circumstances speci¬ 
fied in § 50.203(d) of this subpart. 

(b) An interpreter must be provided 
to assist the individual to be sterilized 
if he or she does not understand the 
language used on the consent form or 
the language used by the person ob¬ 
taining the consent. 

(c) Suitable arrangements must be 
made to insure that the information 
specified in paragraph (a) of this sec¬ 
tion is effectively communicated to 
any individual to be sterilized who is 
blind, deaf or otherwise handicapped. 

(d) A witness chosen by the individu¬ 
al to be sterilized may be present when 
consent is obtained. 

(e) Informed consent may not be ob¬ 
tained while the individual to be steril¬ 
ized is: 

(1) In labor or childbirth; 

(2) Seeking tef obtain or obtaining an 
abortion; or 

(3) Under the influence of alcohol or 
other substances that affect the indi¬ 
vidual’s state of awareness. 

(f) Any requirement of State and 
local law for obtaining consent, except 
one of spousal consent, must be fol¬ 
lowed. 

§ 30.205 Consent form requirements. 

(a) Required consent form . The con¬ 
sent form appended to this subpart or 
another consent form approved by the 
Secretary must be used. 

(b) Required signatures. The consent 
form must be signed and dated by: 

(1) The individual to be sterilized; 
and 

(2) The interpreter, if one is pro¬ 
vided; and 

(3) The person who obtains the con¬ 
sent; and 

(4) The physician who will perform 
the sterilization procedure. 

(c) Required certifications. (1) The 
person obtaining the consent must cer¬ 
tify by signing the consent form that: 

(i) before the individual to be steril¬ 


ized signed the consent form, he oi 
she advised the individual to be steril¬ 
ized that no Federal benefits may be 
withdrawn because of the decision not 
to be sterilized, (ii) he or she explained 
orally the requirements for informed 
consent as set forth on the consent 
form, and (iii) to the best of his or her 
knowledge and belief, the individual to 
be sterilized appeared mentally compe¬ 
tent and knowingly and voluntarily 
consented to be sterilized. 

(2) The physician performing the 
sterilization must certify by signing 
the consent form, that: <i) shortly 
before the performance of the steril¬ 
ization, he or she advised the individu¬ 
al to be sterilized that no Federal 
benefits may be withdrawn because of 
the decision not to be sterilized, (ii) he 
or she explained orally the require¬ 
ments for informed consent as set 
forth on the consent form, and (iii) to 
the best of his or her knowledge and 
belief, the individual to be sterilized 
appeared mentally competent and 
knowingly and voluntarily consented 
to be sterilized. Except in the case of 
premature delivery or emergency ab- 
doninal surgery, the physician must 
further certify that at least 30 days 
have passed between the date of the 
Individual’s signature on the consent 
form and the date upon which the 
sterilization was performed. If prema¬ 
ture delivery occurs or emergency ab 
dominal surgery is required within the 
30-day period, the physician must cer¬ 
tify that the sterilization was per 
formed less than 30 days but not less 
than 72 hours after the date of the In¬ 
dividual’s signature on the consent 
form because of premature delivery or 
emergency abdominal surgery, as ap¬ 
plicable. In the case of premature de¬ 
livery, the physician must also state 
the expected date of delivery. In the 
case of emergency abdominal surgery, 
the physician must describe the emer¬ 
gency. 

(3) If an interpreter is provided, the 
interpreter must certify that he or she 
translated the information and advice 
presented orally, read the consent 
form and explained its contents and to 
the best of the interpreter’s knowledge 
and belief, the individual to be stcril 
ized understood what the interpreter 
told him or her. 

§ 50.206 Sterilization of a mentally incom¬ 
petent individual or of an institutional¬ 
ized individual. 

Programs or projects to which this 
subpart applies shall not perform or 
arrange for the performance of a ster¬ 
ilization of any mentally incompetent 
individual or institutionalized individ¬ 
ual. 

§ 50.207 Sterilization by hysterectomy. 

(a) Programs or projects to which 
this subpart applies shall not perform 
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or arrange for the performance of any 
hysterectomy solely for the purpose of 
rendering an individual permanently 
incapable of reproducing or where, if 
there is more than one purpose to the 
procedure, the hysterectomy would 
not be performed but for the purpose 
of rendering the individual perma¬ 
nently incapable of reproducing. 

(b) Programs or projects to which 
this subpart applies may perform or 
arrange for the performance of a hys¬ 
terectomy not covered by paragraph 
(a) of this section only if: 

(1) The person who secures the au¬ 
thorization to perform the hysterec¬ 
tomy has informed the individual and 
her representative, if any, orally and 
in writing, that the hysterectomy will 
render her permanently incapable of 
reproducing; and 

(2) The individual or her representa¬ 
tive, if any, has signed a written ac¬ 
knowledgment of receipt of that infor¬ 
mation. 

§ 50.208 Program or project requirements. 

(a) A program or project must, with 
respect to any sterilization procedure 
or hysterectomy it performs or ar¬ 
ranges, meet all requirements of this 
subpart. 

(b) The program or project shall 
maintain sufficient records and docu¬ 
mentation to assure compliance with 
these regulations, and must retain 
such data for at least 3 years. 

(c) The program or project shall 
submit other reports as required and 
when requested by the Secretary. 

§ 50.209 Use of Federal financial assist¬ 
ance. 

(a) Federal financial assistance ad- 
minstered by the Public Health Serv¬ 
ice may not be used for expenditures 
for sterilization procedures unless the 
consent form appended to this section 
or another form approved by the Sec¬ 
retary is used 

(b) A program or project shall not 
use Federal financial assistance for 
any sterilization or hysterectomy 
without first receiving documentation 
showing that the requirements of this 
subpart have been met. Documenta¬ 
tion includes consent forms, and ac¬ 
knowledgments of receipt of hysterec¬ 
tomy information. 

§ 50.210 Review of regulation. 

The Secretary w'ill request public 
comment on the operation of the pro¬ 
visions of this subpart not later than 3 
years after their effective date. 

Appendix: Required Consent Form 

Notice: YOUR DECISION AT ANY 
TIME NOT TO BE STERILIZED WILL 
NOT RESULT IN THE WITHDRAWAL 
OR WITHHOLDING OF ANY BENEFITS 
PROVIDED BY PROGRAMS OR PRO¬ 
TECTS RECEIVING FEDERAL FUNDS. 
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Consent to Sterilization 

I have asked for and received information 

about sterilization from - 

(doctor or clinic). When I first asked for the 
information. I was told that the decision to 
be sterilized is completely up to me. I was 
told that I could decide not to be sterilized. 
If I decide not to be sterilized, my decision 
will not affect my right to future care or 
treatment. I will not lose any help or bene¬ 
fits from programs receiving Federal funds, 
such as A.PJD.C. or medicaid that I am now 
getting or for which I may become eligible. 

I UNDERSTAND THAT THE STERIL¬ 
IZATION MUST BE CONSIDERED PER¬ 
MANENT AND NOT REVERSIBLE. I 
HAVE DECIDED THAT I DO NOT WANT 
TO BECOME PREGNANT. BEAR CHIL¬ 
DREN OR FATHER CHILDREN. 

I was told about those temporary methods 
of birth control that are available and could 
be provided to me which will allow me to 
bear or father a child in the future. I have 
rejected these alternatives and chosen to be 
sterilized. 

I understand that I will be sterilized by an 
operation known as &-. The dis¬ 

comforts, risks and benefits associated with 
the operation have been explained to me. 
All my questions have been answered to my 
satisfaction. 

I understand that the operation will not 
be done until at least 30 days after I sign 
this form. I understand that I can change 
my mind at any time and that my decision 
at any time not to be sterilized will not 
result in the withholding of any benefits or 
medical services provided by federally 
funded programs. 

I am at least 21 years of age and was bom 
on — (day),-(month).-(year). 

I.-. hereby consent of my own 

free will to be sterilized by-by 

a method called-. My consent 

expires 180 days from the date of my signa¬ 
ture below. 

I also consent to the release of this form 
and other medical records about the oper¬ 
ation to: 

Representatives of the Department of 
Health. Education, and Welfare or 

Employees of programs or projects funded 
by that Department but only for determin¬ 
ing if Federal laws were observed. 

I have received a copy of this form. 

Signature - 

Date:- 

(Month, day. year) 

You are requested to supply the following 
information, but It is not required: 

Race and ethnicity designation (please 

check) 

Black (not of Hispanic origin) - 

Hispanic- 

Asian or Pacific Islander - : - 

American Indian or Alaskan native- 

White (not of Hispanic origin) - 

Interpreter’s Statement 

If an interpreter is provided to assist the 
individual to be sterilized: 

I have translated the information and 
advice presented orally to the Individual to 
be sterilized by the person obtaining this 
consent. I have also read him/her the con¬ 
sent form in-language and ex¬ 

plained its contents to him/her. To the best 
of my knowledge and belief he/she under¬ 
stood this explanation. 

Interpreter- 
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Date-- 

State or Person Obtaining Consent 

Before-(name of Individual). 

signed the consent form, I explained to 
him/her the nature of the sterilization op¬ 
eration -. the fact that It is in¬ 

tended to be a final and irreversible proce¬ 
dure and the discomforts, risks and benefits 
associated with it. 

I counseled the individual to be sterilized 
that alternative methods of birth control 
are available which are temporary. I ex¬ 
plained that sterilization is different be¬ 
cause it is permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at 
any time and that he/she will not lose any 
health services or any benefits provided by 
Federal funds. 

To the best of my knowledge and belief 
the individual to be sterilized is at least 21 
years old and appears mentally competent. 
He/She knowingly and voluntarily request¬ 
ed to be sterilized and appears to under¬ 
stand the nature and consequence of the 
procedure. 

Signature of person obtaining consent- 

Date- 

Facility -- 

Address ——- 

Physician’s Statement 

Shortly before I performed a sterilization 
operation upon-(name of indi¬ 
vidual to be sterilized), on-(date of 

sterilization).-(operation). I ex¬ 

plained to him/her the nature of the steril¬ 
ization operation-(specify type 

of operation), the fact that it is intended to 
be a final and irreversible procedure and the 
discomforts, risks ana benefits associated 
with it 

I counseled the individual to be sterilized 
that alternative methods of birth control 
are available which are temporary. I ex¬ 
plained that sterilization is different be¬ 
cause it is permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at 
any time and that he/she will not lose any 
health services or benefits provided by Fed¬ 
eral funds. 

To the best of my knowledge and belief 
the individual to be sterilized is at least 21 
years old and appears mentally competent. 
He/She knowingly and voluntarily request¬ 
ed to be sterilized and appeared to under¬ 
stand the nature and consequences of the 
procedure. 

(Instructions for use of alternative final 
paragraphs: Use the first paragraph below 
except in the case of premature delivery or 
emergency abdominal surgery where the 
sterilization is performed less than 30 days 
after the date of the individual's signature 
on the consent form. In those cases, the 
second paragraph below must be used. Cross 
out the paragraph which is not used.) 

(1) At least 30 days have passed between 
the date of the individual's signature on this 
consent form and the date the sterilization 
was performed. 

(2) This sterilization was performed less 
than 30 days but more than 72 hours after 
the date of the individual's signature on this 
consent form because of the following cir¬ 
cumstances (check applicable box and fill in 
information requested): 

□ Premature delivery 

Individual’s expected date of delivery: - 
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□ Emergency abdominal surgery: 

(Describe circumstances): --- 

Physician -* 

Date --—;- 

Your Sterilization Operation: 

Information for Women 

WHY THIS PAMPHLET IS IMPORTANT TO YOU 

Sterilization is an operation which is in¬ 
tended to make It impossible for you to ever 
become pregnant. This pamphlet describes 
the different types of sterilization oper¬ 
ations. their benefits, their discomforts, and 
their risks. You should read the pamphlet 
completely. 

Both men and women can be sterilized. 
Tills pamphlet is about sterilization oper¬ 
ations for a woman. (Ask your doctor or 
clinic for the pamphlet on sterilization for a 
man.) 

If the Federal Government is to pay for 
your sterilization, certain conditions must 
be met. They are listed on page . The pur¬ 
pose of these conditions is to ensure that 
you understand sterilization and that you 
choose freely to have this operation. 

MAKING UP YOUR MIND 

Sterilization must be considered perma¬ 
nent. For nearly all women, once this oper¬ 
ation has been done, it can never be undone. 
Some doctors try to undo a sterilization by 
rejoining the tubes. This is a difficult and 
expensive operation and it doesn’t work 
very often. Some people call sterilization 
“tying the tubes." But don’t think the tubes 
can be untied! They can’t. So it’s not a good 
idea to think your sterilization can be 
undone. 

Make sure you do not want to bear chil¬ 
dren under any circumstances before you 
decide to be sterilized. Are you sure you 
would not want to bear children even if one 
of your present children died? Or your hus¬ 
band died? Or you got divorced and remar¬ 
ried? Be sure, before you decide to be steril¬ 
ized. 

No one can force you to be sterilized! 
Don’t let anyone push you into it. If you do 
not want to be sterilized, no one can take 
away any of your Federal benefits such as 
welfare, Social Security, or health care—in¬ 
cluding sterilization at a later date. No one 
can force you to be sterilized as a condition 
for delivering your baby or performing an 
abortion. 

To have this operation paid for with Fed¬ 
eral funds, you must be at least 21 years old. 
If you are married, you should discuss the 
operation with your husband. However, his 
consent is not required if Medicaid or any 
other Federal Government program is going 
to pay for your operation. Your consent to 
sterilization cannot be obtained while you 
are in the hospital for childbirth or abor¬ 
tion. or if you are under the Influence of al¬ 
cohol or other substances that affect your 
state of awareness. * 

You must sign the consent form at least 
30 days before you plan to have the oper¬ 
ation. This is so you will have at least 30 
days to think it over and discuss it with 
your family and others. You can change 
your mind any time before the operation 
and can cancel your appointment if you do. 


‘This condition, the minimum age of 21. 
and the 30-day waiting period must be met 
if the Federal Government is to pay for 
your sterilization. 
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OTHER METHODS OF BIRTH CONTROL 

There are many other ways to avoid preg¬ 
nancy. Before you decide to be sterilized, 
think about these other methods of birth 
control. 

TEMPORARY METHODS OF BIRTH CONTROL 

The following methods of birth control 
are temporary. This means that when you 
or your partner stop using them you can 
become pregnant. Temporary methods of 
birth control are effective only if you use 
them according to instructions. If you think 
you might want to become pregnant later, 
you should use a temporary method of birth 
control instead of sterilization. 

^ Ask your doctor or clinic for pamphlets 
and counseling on any of these temporary 
methods of birth control if you want them. 
If you decide you w r ant a temporary method 
of birth control, ask for it today. 

Birth control pill—A pill you take regular¬ 
ly which makes you 98 percent certain you 
will not get pregnant. It is usually safe, but 
has occasional side effects and rare serious 
complications. The pill has been linked in 
some women with minor side effects such as 
darkening of the skin of the face, nausea, 
and vaginal discharge. More serious compli¬ 
cations which occur infrequently include de¬ 
pression, increased tendency for abnormal 
blood clotting, increased risk of heart attack 
and stroke (especially among women over 
age 35 who smoke), and a small increased 
risk of liver or gall bladder disease. 

Loop, coil, intrauterine device (IUD>—A 
small piece of plastic a doctor or family 
planning specialist inserts into your uterus 
(womb) which makes you 96 percent certain 
you will not get pregnant. It is usually very 
safe, but has occasional side effects and rare 
serious complications. IUD use has been 
linked in some women with Irregular peri¬ 
ods, cramps, and increased risk of infection 
of the uterus. 

Diaphragm with contraceptive Jelly or 
cream—A cup of rubber or soft plastic you 
place in your vagina each time before inter¬ 
course. Contraceptive jelly or cream must 
be used with the diaphragm for it to be ef¬ 
fective. Sometimes it fails if it is not used 
properly (85-90 percent effective) and you 
can get pregnant anyway, but it has no risk 
of serious complications. 

Contraceptive foam, foaming tablet—A 
foam (which looks like shaving cream) or a 
tablet you place in your vagina each time 
before intercourse. Sometimes it fails (85 
percent effective) and you can get pregnant 
anyway. It occasionally has minor side ef¬ 
fects. 

Condom, prophylactic—A thin sheath of 
rubber the man places over his penis each 
time before intercourse. Sometimes it fails 
(90 percent effective) and you can get preg¬ 
nant anyway, but there is no risk of serious 
complications. A condom and contraceptive 
foam or diaphragm can be used at the same 
time for extra protection. 

Natural methods—A type of birth control 
in which you do not have intercourse on the 
8-15 days each month when you are likely 
to get pregnant. It is sometimes hard to tell 
when these days occur and effectiveness de¬ 
pends on proper instruction and motivation. 
The sympto-thermal method (90 percent ef¬ 
fective) is an example of natural methods. 
It involves keeping a chart of your body 
temperature and checking your cervical 
mucus. Effectiveness depends upon the care 
with which you follow it. Some people think 
of natural methods as only rhythm (the cal¬ 


endar method), but this method is no longer 
recommended by experts in natural meth¬ 
ods. There is no risk of complications with 
natural methods. 

STERILIZATION FOR A MAN 

A man can be sterilized by an operation 
called a vasectomy. This operation is intend¬ 
ed to make it impossible for him to ever 
father children. It is simpler, quicker, and 
safer than the sterilization operation for a 
woman, so you and your partner may decide 
that it is better for him to have the steril¬ 
ization operation. (Ask your doctor or clinic 
for the pamphlet on sterilization for a man.) 

WHAT ABOUT ABORTION? 

Abortion does not prevent pregnancy. It is 
an operation to stop a pregnancy which has 
already started. It should be done during 
the first 3 months of pregnancy. It can be 
done later, but it is more expensive, less 
safe, and usually requires that you stay in a 
hospital. Abortion works to stop a pregnan¬ 
cy almost 100 percent of the time. There are 
some discomforts and occasional complica¬ 
tions (sometimes serious) with abortion. 
When this pamphlet was WTitten. Medicaid 
and some other Federal Government pro¬ 
grams would pay for abortions only in cer¬ 
tain cases. Ask your doctor or clinic. 

WHEN CAN A WOMAN HAVE A STERILIZATION 
OPERATION? 

A sterilization operation can be done at 
different times. A talk with your doctor or 
clinic can help you to decide what might be 
most suitable for you. 

A woman can have a sterilization oper¬ 
ation at any time in her life. This means a 
woman can have a sterilization operation at 
any time she wants. It doesn’t matter if she 
is not married or doesn’t have children. It is 
up to her. 

A woman can have a sterilization oper¬ 
ation right after having a baby. This means 
that a woman may want to be sterilized 
while she is in the hospital for the delivery. 
A woman should think about this early in 
her pregnancy because in order for the ster¬ 
ilization to be paid for with Federal funds 
she must sign the consent form at least 30 
days before the baby is due. If the woman 
delivers prematurely or has emergency ab¬ 
dominal surgery at least 72 hours after she 
has signed the consent form, she does not 
need to wait 30 days, and the sterilization 
may be performed at the same time as the 
other surgery. She should be sure that she 
would not want to have children again even 
if the baby did not live very long after birth. 

A woman can have a sterilization oper¬ 
ation at the same time she has a baby by ce¬ 
sarean section. Sometimes a baby has to be 
delivered by an operation through the abdo¬ 
men. This is called a cesarean section. A 
sterilization operation can be done at the 
same time through the same incision, but 
the woman must make up her mind at least 
30 days before the baby is due. 

A woman can have a sterilization oper¬ 
ation right after she has an abortion if she 
has signed the consent form at least 30 days 
previously. Remember that an abortion 
which is delayed may be more difficult and 
carry more risk. If a woman is not sure 
about the sterilization, she can still have an 
abortion, and then decide to be sterilized or 
not at a later time. 
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PACTS ABOUT THE OPERATION 

The surgical method of birth control is 
called a tubal sterilization or tubal ligation. 

In this operation the doctor blocks or sep¬ 
arates each of your two tubes so that your 
eggs cannot travel through them from your 
ovaries to your uterus. Blocking the tubes 
makes pregnancy impossible. (See figures at 
left.) Menstruation (monthly bleeding 
period) continues as before. Tubal steriliza¬ 
tion will not change your hormones (will 
not cause change of life). 

IS THE OPERATION GUARANTEED TO WORK? 

Tubal sterilization works almost all the 
Lime. This means that only from 2 to 5 out 
of every 1.000 women who have the oper¬ 
ation will still get pregnant. This is usually 
because the two ends of the tubes have 
grown back together. It is more than 99 per¬ 
cent effective— higher than all other meth¬ 
ods of birth control for women. You should 
use some temporary method of birth control 
until you have your operation. Your doctor 
will try to be certain you are not already 
pregnant at the time of the operation. 

POUR TYPES OP TUBAL STERILIZATION 

1. Laparotomy, mini-laparotomy: 

2. Laparoscopy: 

3. Postpartum tubal ligation; and 

4. Vaginal tubal ligation. 

The operation you have depends on your 
health and your doctor. Talk to him or her 
about which operation you will have. 

LAPAROTOMY, MINI-LAPAROTOMY 

In both of these operations, the doctor 
makes an incision (cut) in the lower portion 
of your abdomen. The difference between 
the two Is the length of the incision and the 
extensiveness of the surgery. In a mini-la¬ 
parotomy the incision is very short (1 or 2 
inches) and leaves only a small scar. In a la¬ 
parotomy it is much longer (3 to 5 Inches) 
and leaves a longer scar. Ask your doctor 
which method he or she uses. 

Through the incision on the abdomen, the 
doctor can reach both tubes, one at a time. 
The doctor can either remove a section and 
then use surgical thread to tie the tubes 
shut or seal them with electric current, 
bands, or clips. After the tubes are sealed, 
the incision on your abdomen Is stitched 
closed. 

The operation, including the anesthesia, 
lakes about 30 minutes. With a mini-laparo- 
tomy. you will probably stay in the hospital 
less than 24 hours, and be back to normal in 
2 or 3 days. With a laparotomy, you will be 
In the hospital 4 days or more, and it may 
be 2 weeks before you feel back to normal. 

LAPAROSCOPY 

Using a special needle, the doctor inflates 
your abdomen with a harmless gas which 
pushes your intestines away from your 
uterus and tubes. (See figure at left.) 

The doctor then makes a small Incision 
about one*half Inch long near your navel. A 
laparoscope.’* or special telescope. Is Insert¬ 
ed through this incision. It is a thin metal 
tube with a light on It which allows the 
doctor to see your tubes, and through which 
the doctor can insert the operating instru¬ 
ment. Your tubes are sealed by the use of 
electric current, bands, or clips. Some doc¬ 
tors make a second small incision at the 
pubic hairline to insert the operating instru¬ 
ment. 
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After the gas in your abdomen is released, 
the Incision is closed. 

The operation. Including the anesthesia, 
takes about 30 minutes. You will probably 
stay In the hospital less than 24 hours and 
be back to normal in 2 or 3 days. Because of 
the gas. you may feel a pain in your neck or 
shoulders and you may seem bloated after 
the surgery. This goes away after a day or 
two. 

POSTPARTUM TUBAL LIGATION 

This operation is done in the hospital 
shortly after a woman has a baby. The 
doctor makes a small incision below your 
navel. The doctor then closes off a section 
of each tube using surgical threads. After 
the tubes are tied, a small section between 
the ties is removed. The incision below your 
navel Is stitched closed. 

The operation, including the anesthesia, 
usually takes about 30 minutes. Having the 
operation may make your hospital stay a 
day or two longer. How fast you get belter 
will depend on how you feel after having 
the baby. 

VAGINAL TUBAL LIGATION 

In this operation, the doctor makes a 
small incision far back in the vagina. 
Through this, the doctor finds your tubes, 
then closes them off either with electric 
current, bands, or clips, or by removing a 
small section and closing the ends with sur¬ 
gical threads. After the tubes are sealed, the 
incision in your vagina is stitched closed. 

Sometimes the doctor will use a metal 
tube with a light (called a euldoscope) to see 
your tubes and sea! them. 

The operation, including the anesthesia, 
usually takes about 30 minutes. Your stay in 
the hospital will probably be less than 24 
hours. You should be back to normal in 2 or 
3 days. After this type of operation, you 
should not have intercourse for 3 to 4 weeks 
so the vagina can heal. 

THE ANESTHETIC 

With any method of sterilization, you will 
first be given an anesthetic which is a drug 
to keep you from feeling pain during the op¬ 
eration. A medical person who specializes in 
anesthesia may do this part of the oper¬ 
ation. 

Sometimes the operation is done under 
■general" anesthesia. That means you will 
be asleep during the operation. The drugs 
used are a gas which you inhale and/or a 
liquid given to you by injection. 

Sometimes the operation is done under 
• local" anesthesia or'"spinal" anesthesia. 
That means you are awake, but do not feel 
any pain. 

A local anesthetic is given by injection 
into the skin. It makes your skin numb. 

A spinal anesthetic is given by injection 
low in the spine. This type of injection 
makes you feel numb from the waist down. 

With local or spinal anesthesia, you may 
also be given pills or another injection to 
help you relax. 

You should have a chance to discuss and 
participate in the decision regarding your 
type of anesthesia with someone before 
your operation. 

BENEFITS OF TUBAL STERILIZATION 

The benefits of tubal sterilization are: 

You never have to use a temporary 
method of birth control again (such as the 
pill or the IUD). 


52169 

You don’t have to worry about getting 
pregnant. 

DISCOMFORTS AND RISKS 

No matter which type of operation you 
have, you can expect to feel pain and sore¬ 
ness in your abdomen for a few days. You 
can take medicine to help relieve the dis¬ 
comfort. 

If you had general anesthesia, you may 
have a sore throat for a day or two from the 
tube used to keep your airway open while 
you were asleep. This goes aw r ay quickly and 
is not serious. Spinal anesthesia may give 
some persons a temporary headache. 

Sterilization operations have some risks, 
including a very small risk of death. This is 
true of any type of operation, serious prob¬ 
lems happen rarely. Most of the time seri¬ 
ous problems can be treated and cured by 
the doctor without further surgery; howev¬ 
er, an operation may be necessary to correct 
some of these problems. 

Some of the medical problems you could 
have during or after a sterilization oper¬ 
ation: 

1. You may bleed from the incision on 
your skin or in your vagina. 

2. You may bleed inside your abdomen. 
(Another operation may be necessary to 
stop the bleeding.) 

3. You may get an infection on or near the 
stitches or inside your abdomen. 

4. The operation may not make you ster¬ 
ile. The operation cannot be guaranteed 100 
percent to make you sterile. From 2 to 5 out 
of 1.000 women get pregnant after the oper¬ 
ation. 

5. As in other operations, the anesthetic 
drugs used to put you to sleep or to make 
the operation paink\ss may cause problems. 
You may vomit while under anesthesia, and 
pneumonia may result. 

Go back to your doctor at once if you get 
fever and/or severe pain in your abdomen. 
Either of these could be signs that you have 
an Infection. 

WHAT ABOUT HYSTERECTOMY? 

Hysterectomy is different from tubal ster¬ 
ilization. Instead of blocking off the tubes, 
the whole uterus Is taken out. A hysterec¬ 
tomy should be done only when there is a 
disease of the woman’s uterus or some other 
problem that can only be treated by remov 
Ing the uterus. 

A hysterectomy is a much more serious 
operation than a tubal sterilization. A hys¬ 
terectomy takes much longer to do. and the 
woman is in the hospital longer than with a 
tubal sterilization. There are more discom¬ 
forts, and there is a greater chance of seri¬ 
ous health problems. For these reasons, nei¬ 
ther medicaid nor any other Federal pro¬ 
gram will pay for a hysterectomy if the only 
reason you are having it is to avoid bearing 
children, and you have no disease of your 
uterus. 

SUMMARY 

If you are sure you do not want to bear 
children and you want to become perma¬ 
nently sterile, then tubal sterilization Is a 
safe, effective operation. It requires a rela 
lively brief stay in the hospital, and prob¬ 
lems are rare. 

IF YOU HAVE QUESTIONS 

If there Is anything that is not clear to 
you. or anything you are worried about. It is 
important that you bring up these ques- 
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RULES AND REGULATIONS 


tions. All of your questions should be an¬ 
swered to your satisfaction before the oper¬ 
ation. 

REMEMBER 

You may change your mind at any time 
before the operation. Make sure you do not 
wish to bear children under any circum¬ 
stances before you decide to be sterilized. 

RULES FOR STERILIZATION OPERATIONS FUNDED 
BY THE FEDERAL GOVERNMENT 

You must be at least 21 years old. 

You must wait at least 30 days to have the 
operation after >ou sign the consent form 
except in instances of premature delivery or 
emergency abdominal surgery that take 
place at least 72 hours alter consent is ob¬ 
tained. 

Your consent to sterilization cannot be ob¬ 
tained while you are in the hospital for 
childbirth or abortion, or under the influ¬ 
ence of alcohol or other substances that 
aflect your state of awareness. 

You may. if >ou (t)CKj.se. bring someone 
with you when >ou sign ihe consent form. 

Your consent is rifectne for 180 days 
from the date you sign the consent form. 

Be sure to take this pamphlet and your 
signed consent form with vou. 

Your Sterilization Operation: 

Information for Men 

WHY THIS PAMPHLET IS IMPORTANT TO YOU 

Sterilization is an operation which is in¬ 
tended.to make it impossibe for you to ever 
father children. This pamphlet describes 
the sterilization operation for a man—called 
vasectomy—its benefits. Its discomforts, and 
its risks. You should read the pamphlet 
completely. 

Both men and women can be sterilized. 
(Ask your doctor or clinic for the pamphlet 
on sterilization for a woman.) The man’s op¬ 
eration is easier, safer, and less expensive 
than the woman's operation. 

If the Federal Government is to pay for 
your sterilization, certain conditions must 

be met. They are listed on page-. The 

purpose of these conditions is to ensure that 
you understand sterilization and that you 
choose freely to have this operation. 

MAKING UP YOUR MIND 

Sterilization must be considered perma¬ 
nent. For nearly all men, once this oper¬ 
ation has been done, it can never be undone. 
Some doctors try to undo a vasectomy by re¬ 
joining the tubes. This is a difficult and ex¬ 
pensive operation and it doesn’t work very 
often. So it’s not a good idea to think your 
vasectomy can be undone. 

Some men have heard about storing their 
sperm in sperm banks to use later. There is 
not enough known right now about keeping 
sperm to show that it works. 

Make sure you do not want to father chil¬ 
dren'under any circumstances before you 
decide to be sterilized. Are you sure you 
would not want to father children even if 
one of your present children died? Or your 
wife died? Or you got divorced and remar¬ 
ried? Be sure, before you decide to be steril¬ 
ized. 

No one can force you to be sterilized! 
Don’t let anyone push you into it. If you do 
not want to be sterilized, no one can take 
away any of your Federal benefits such as 
welfare. Social Security, or health care—in¬ 
cluding sterilization at a later date. 


To have this operation paid for with Fed¬ 
eral funds, you must be at least 21 years old. 
If you are married, you should discuss the 
operation with your wife. However, her con¬ 
sent is not required if Medicaid or any other 
Federal program is going to pay for your op¬ 
eration. 

You mast sign the consent form at least 
30 days before you have the operation. * This 
is so you will have at least 30 days to think 
it over and discuss it with your family and 
others. You can change your mind any time 
before the operation and can cancel your 
appointment if you do. 

OTHER METHODS OF BIRTH CONTROL 

There are other ways to avoid fathering 
children. Before you decide to be sterilized, 
think about these other methods of birth 
control. 

TEMPORARY METHODS OF BIRTH CONTROL 

The following methods of birth control 
are temporary. This means that when you 
or your partner stop using them you can 
father children. Temporary methods of 
birth control are effective only if you use 
them according to instructions. If you think 
you might want to father children later, you 
should use a temporary method of birth 
control Instead of sterilization. 

Ask your doctor or clinic for pamphlets 
and counseling on any of these temporary 
methods of birth control if you want them. 
If you decide you want a temporary method 
of birth control, ask for it today. 

Condom, prophylactic—A thin sheath of 
rubber the man places over his penis each 
time before intercourse. Sometimes it fails 
(90 percent effective) and the woman can 
get pregnant anyway, but there is no risk of 
serious complications. A condom and contra¬ 
ceptive foam or diaphragm can be used at 
the same time for extra protection. 

Birth control pill—A pill the woman takes 
regularly which makes her 98 percent cer¬ 
tain she will not get pregnant. It is usually 
safe, but has occasional side effects and rare 
serious complications. The pill has been 
linked in some women with minor side ef¬ 
fects such as darkening of the skin of the 
face. naiLsea, and vaginal discharge. More 
serious complications which occur infre¬ 
quently include depression, increased ten¬ 
dency for abnormal blood clotting, in¬ 
creased risk of heart attack and stroke (es¬ 
pecially among women over age 35 wlio 
smoke), and a small increased risk of liver of 
gall bladder disease. 

Loop. coil, intrauterine devise (IUD>—A 
small piece of plastic a doctor or family 
planning specialist inserts into the woman’s 
uterus (womb) which makes her 96 percent 
certain she will not get pregnant. It is usual¬ 
ly very safe, but has occasional side effects 
and rare serious complications. IUD use has 
been linked in some women with irregular 
periods, cramps, and increased risk Of infec¬ 
tion of the uterus. 

Diaphragm with contraceptive Jelly or 
cream—A cup of rubber or soft plastic the 
woman places in her vagina each time 
before intercourse. Contraceptive Jelly or 
cream must be used with the diaphragm for 
it to be effective. Sometimes it falls if It is 
not used properly (85-90 percent effective) 
and she can get pregnant anyway, but it has 
no risk of serious complications. 


'This condition must be met if the Feder¬ 
al Government is to pay for your steriliza¬ 
tion. 


Contraceptive foam, foaming tablet—A 
foam (which looks like shaving cream) or a 
tablet the woman places in her vagina each 
time before intercourse. Sometimes it fails 
(85 percent effective) and she can get preg¬ 
nant anyway. It occasionally has minor side 
effects. 

Natural methods—A type of birth control 
in which the woman does not have inter¬ 
course on the 8-15 days each month when 
she is likely to get pregnant. It is sometimes 
hard to tell when these days occur, and ef¬ 
fectiveness depends on proper instruction 
and motivation. Effectiveness can be as high 
as 90 percent for the sympto-thermal 
method if used properly. There is no risk of 
complications with natural methods. 

STERILIZATION FOR A WOMAN 

A woman can be sterilized by an operation 
called a tubal ligation. This operation is in¬ 
tended to make it impossible for her to ever 
bear children. Tubal ligation is more com¬ 
plex and not as safe as the sterilization op¬ 
eration for a man. (Ask your doctor or clinic 
for the pamphlet on sterilization for a 
woman.) 

WHEN CAN A MAN HAVE A STERILIZATION 
OPERATION? 

A man can have a sterilization operation 
at any time in his life. This means a man 
can have a sterilization operation at any 
time he wants. It doesn’t matter If he is not 
married or doesn’t have children. It is up to 
him. 

FACTS ABOUT THE OPERATION 

The surgical method of birth control is 
called a vasectomy. It is done in a doctor’s 
office or clinic. Under local anesthesia, the 
doctor closes off the sperm duct (tubes) so 
that sperm cannot get through these ducts 
into the semen (the fluid ejected at climax). 
(See diagram at left.) When there are no 
sperm in the semen, you cannot cause a 
pregnancy. Only the sperm are blocked, not 
the liquid part of the semen. You will still 
ejaculate (eject fluid) as before. Vasectomy 
will not change your hormones. (NOTE: 
Vasectomy is not castration. The testicles 
are not removed.) 

HOW A VASECTOMY IS DONE 

First, a local anesthetic Is given by Injec¬ 
tion into your skin on each side of the scro¬ 
tum (sac) to make it temporarily numb. You 
will feel mild pain, like a pin prick, for a few 
seconds. 

Once the area is numb, the doctor makes 
one or two very small (one-half inch) inci¬ 
sions (cuts). Through these, the doctor 
reaches the sperm ducts, cuts them, and 
closes them off. The Incisions on the skin 
are then closed with stitches. The scars can 
hardly be seen after a couple of weeks. 

The operation, including anesthesia, usu¬ 
ally takes about 15-20 minutes. You can 
usually go home shortly after the operation. 

IS THE OPERATION GUARANTEED TO WORK? 

Vasectomy works almost all the time. This 
means that only about 1 out of 1,000 men 
who have the operation will still be able to 
get a woman pregnant. This is usually be¬ 
cause the two ends of the ducts have grown 
back together. It is more than 99 percent ef 
fective—higher than all other methods of 
birth control for men. You should use some- 
temporary method of birth control until 
you have your operation. 
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You are not immediately sterile after your 
vasectomy. There will still be some sperm in 
your ducts until you have ejaculated 10 or 
more times after your operation. During 
this time, you can still cause a pregnancy. 
So It is important that you and your partner 
use another good method of birth control 
until tests of your semen show it contains 
no more sperm. Your doctor will tell you 
when to return for a simple test of your 
semen under a microscope. 

BENEFITS OF VASECTOMY 

The benefits of vasectomy are: 

You never have. to use a temporary 
method of birth control again (such a 
rubber). 

You never have to worry about malting a 
woman pregnant. 

DISCOMFORTS AND RISKS 

Vasectomy is considered a safe and simple 
operation, but there is a small chance you 
will have some medical problems after¬ 
wards. You can expect some soreness after 
the operation. This is not serious and w ill go 
away after a few days. 

Serious medical problems happen rarely. 
Most of the time they can be treated and 
cured by the doctor without further sur¬ 
gery; however, an operation may be neces¬ 
sary to correct some of them. Some of the 
medical problems you could have after a 
sterilization operation: 

1. You may have swelling around the inci¬ 
sion on your skin. This happens right after 
the operation and is only temporary. 

2. You may have bleeding under the skin 
which causes a bruise. This usually clears 
up by itself. Ice bags are often recommend¬ 
ed to reduce the chance of this bleeding. 

3. You may get an infection either on the 
skin or inside the scrotum. It is important to 
follow the doctor s recommendations about 
the care and cleansing of the Incision while 
it is healing. 

4. The operation may not make your ster¬ 
ile. The operation cannot be guaranteed 100 
percent to make you sterile. About 1 out of 
1.000 men w ho have the operation will still 
be able to get a woman pregnant. 

Go back to your doctor at once if swelling 
lasts for more than a few days, or you have 
a fever, or you have severe pain. 

A very few men (4 out of 1.000 who have 
had the operation) said they had sexual 
problems after the operation. These were 
either decreased sexual desire or inability to 
have an erection. There is no medical expla¬ 
nation for these rare symptoms, and they 
are believed to result from an emotional re¬ 
action to the operation. 

Some doctors have reported long term 
medical problems, but so far research has 
not proven that such problems really exist. 

Summary 

If you are sure you do not want to father 
children and you want to become perma¬ 
nently sterile, then vasectomy is a safe, ef¬ 
fective operation. It requires only a short 
time in a doctor s office or clinic, and prob¬ 
lems are rare. 

IF YOU HAVE QUESTIONS 

If there is anything that is not clear to 
you. or anything you are worried about, it is 
important that you bring up these ques¬ 
tions. All of your questions should be an¬ 
swered to your satisfaction before the oper¬ 
ation. 
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REMEMBER 

You may change your mind any time 
before the operation. Make sure you do not 
wish to father children under any circum¬ 
stances before you decide to be sterilized. 

RULES FOR STERILIZATION OPERATIONS FUNDED 
BY THE FEDERAL GOVERNMENT 

You must be at least 21 years old. 

You must wait at least 30 days to have the 
operation after you sign the consent form. 

You may. If you choose, bring someone 
with you when you sign the consent form. 

Your consent is effective for 180 days 
from the date you sign the consent form. 

BE SURE TO TAKE THIS PAMPHLET AND YOUR 
SIGNED CONSENT FORM WITH YOU. 

[FR Doc. 78-31576 Filed 11-7-78: 8:45 am] 


[4110-35-M] 

CHAPTER IV—HEALTH CARE FI¬ 
NANCING ADMINISTRATION, DE¬ 
PARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

SUBCHAPTER C—MEDICAL ASSISTANCE 
PROGRAMS 

PART 441—SERVICES: REQUIRE¬ 
MENTS AND LIMITS APPLICABLE 
TO SPECIFIC SERVICES 

Federal Financial Participation in 
State Claims for Sterilizations 

AGENCY: Health Care Financing Ad¬ 
ministration (HCFA). HEW. 

ACTION: Final rules. 

SUMMARY: These rules amend the 
existing requirements for sterilizations 
that are paid for under the Medicaid 
program (Title XIX of the Social Se¬ 
curity Act). 

Our experience under current regu¬ 
lations. and the responses to a Notice 
of Proposed Rulemaking published on 
December 13. 1977 (42 FR 62718) con¬ 
firmed the need for these amend¬ 
ments. 

The intent is to assure that individ¬ 
uals considering sterilization are fully 
aware of the consequences and the 
available alternatives to sterilization, 
and have ample time to consider the 
matter; and that Medicaid agencies 
have documentation showing that all 
the requirements were met for steril¬ 
izations funded under the Medicaid 
program. 

EFFECTIVE DATE: These rules are 
effetive on February 6. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Emily J. Nichols, Room 2607, 
Switzer Building. 330 C Street, SW„ 
Washington. D.C. 20201, 202-245- 
9263. 
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SUPPLEMENTARY INFORMATION: 
The Department is adopting uniform 
requirements with respect to steriliza¬ 
tions for Medicaid, for the six social 
services programs administered by the 
Administration for Public Services of 
the Office of Human Development 
Services, and for programs adminis¬ 
tered by the Public Health Service. 
These regulations are all being pub¬ 
lished in this issue of the Federal Reg¬ 
ister. A single preamble, fully explain¬ 
ing the new regulations and respond¬ 
ing to the comments on the previous 
proposed rules, was prepared jointly 
by the responsible organizational 
units. It is published with the amend¬ 
ments to the Public Health Service 
regulation (42 CFR Part 50) published 
elsewhere in this issue. 

42 CFR Chapter IV is amended by 
adding a new Part 441, Subpart F. to 
read as follows: 

Subporlf A Through E [Reserved) 
Subpart F—Sterilizations 

Sec. 

441.250 Applicability. 

441.251 Definitions. 

441.252 State plan requirements. 

441.253 Sterilization of a mentally compe¬ 
tent individual aged 21 or older. 

441.254 Mentally incompetent or institl- 
tionalized individuals. 

441.255 Sterilization by hysterectomy. 

441.256 Additional condition for Federal fi¬ 
nancial participation (FFP). 

441.257 Informed consent. 

441.258 Consent form requirements. 

441.259 Review of regulations. 

Appendix. Required consent form. 

Authority: Sec. 1102 of the Social Securi¬ 
ty Act (42 U.S.C. 1302). 

Subpart F—Sterilizations 

§441.250 Applicability. 

This subpart applies to sterilizations 
and hysterectomies reimbursed under 
Medicaid. 

§411.251 Definitions. 

As used in this subpart: 
“Hysterectomy” means a medical 
procedure or operation for the pur¬ 
pose of removing the uterus. 

“Institutionalized individual” means 
an individual who is (a) involuntarily 
confined or detained, under a civil or 
criminal statute, in a correctional or 
rehabilitative facility, including a 
mental hospital or other facility for 
the care and treatment of mental ill¬ 
ness; or (b) confined, under a volun¬ 
tary commitment, in a mental hospital 
or other facility for the care and treat¬ 
ment of mental illness. 

“Mentally incompetent individual” 
means an individual who has been de¬ 
clared mentally incompetent by a Fed¬ 
eral. State, or local court of competent 
jurisdiction for any purpose, unless 
the individual has been declared com- 
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petent for purposes which include the 
ability to consent to sterilization. 

’Sterilization** means any medical 
procedure, treatment, or operation for 
the purpose of rendering an individual 
permanently incapable of reproducing. 

§ 111.252 State plan requirements. 

A State plan must provide that the 
Medicaid agency will make payment 
under the plan for sterilization proce¬ 
dures and hysterectomies only if all 
the requirements of this subpart were 
met. 

§ 111.253 Sterilization of a mental!) com¬ 
petent individual aged 21 or older. 

FFP is available in expenditures for 
the sterilization of an individual only 
if- 

(a) The individual is at least 21 years 
old at the time consent is obtained: 

(b) The individual is not a mentally 
incompetent individual: 

(c) The individual has voluntarily 
given informed consent in accordance 
with all the requirements precribcd in 
§§ 441.257 through 441.258: and 

(d) At least 30 days, but not more 
than 180 days, have passed between 
the date of informed consent and the 
date of the sterilization, except in the 
case of premature delivery or emer¬ 
gency abdominal surgery. An individu¬ 
al may consent to be sterilized at the 
time of a premature delivery or emer¬ 
gency abdominal surgery, if at least 72 
hours have passed since he or she gave 
informed consent for the sterilization. 
In the case of premature delivery, the 
informed consent must have been 
given at least 30 days before the ex¬ 
pected date of delivery. 

§ 111.251 .Mentally incompetent or institu¬ 
tionalized individuals. 

FFP is not available for the steriliza¬ 
tion of a mentally incompetent or in¬ 
stitutionalized individual. 

§ 111.255 Sterilization by hysterectomy. 

(a) FFP is not available in expendi¬ 
tures for a hysterectomy if— 

(1) It was performed solely for the 
purpose of rendering an individual 
permanently incapable of reproducing: 
or 

(2) If there was more than one pur¬ 
pose to the procedure, it would not 
have been performed but for the pur¬ 
pose of rendering the individual per¬ 
manently incapable of reproducing. 

(b) FFP is available in expenditures 
for a hysterectomy not covered by 
paragraph (a) of this section only if— 

(l) The person who secured authori¬ 
zation to perform the hysterectomy 
has informed the individual and her 
representative, if any. orally and in 
writing, that the hysterectomy will 
render the individual permanently in¬ 
capable of reproducing: and 
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(2) The individual or her representa¬ 
tive. if any. has signed either a written 
acknowledgement of receipt of that in¬ 
formation. 

§ 411.256 Additional condition for Federal 
financial participation (FFP). 

FFP is not available in expenditures 
for any sterilization or hysterectomy 
unless the Medicaid agency, before 
making payment, obtained documenta¬ 
tion showing that the requirements of 
this subpart were met. This documen¬ 
tation must include a consent form or 
an acknowledgement of receipt of hys¬ 
terectomy information. 

§111.257 Informed consent. 

(a) Informing the individual. For 
purposes of this subpart, an individual 
has given informed consent only if— 

(1) The person who obtained consent 
for the sterilization procedure offered 
to answ r er any questions the individual 
to be sterilized may have concerning 
the procedure, provided a copy of the 
consent form and provided orally all 
of the following information or advice 
to the individual to be sterilized: 

(1) Advice that the individual is free 
to withhold or withdraw consent to 
the procedure at any time before the 
sterilization without affecting the 
right to future care or treatment and 
without loss or withdrawal of any fed¬ 
erally funded program benefits to 
which the individual might be other¬ 
wise entitled. 

(ii) A description of available alter¬ 
native methods of family planning and 
birth control. 

<iii> Advice that the sterilization pro¬ 
cedure is considered to be irreversible. 

<iv) A thorough explanation of the 
specific sterilization procedure to be 
performed. 

(v) A full description of the discom¬ 
forts and risks that may accompany or 
follow the performing of the proce¬ 
dure. including an explanation of the 
type and possible effects of any anes¬ 
thetic to be used. 

(vi) A full description of the benefits 
or advantages that may be expected as 
a result of the sterilization. 

(vii) Advice that the sterilization will 
not be performed for at least 30 days, 
except under the circumstances speci¬ 
fied in §441.253(0. 

(2) Suitable arrangements were 
made to insure that the information 
specified in paragraph (a)(1) of this 
section was effectively communicated 
to any individual who is blind, deaf, or 
otherwise handicapped: 

(3) An interpreter w'as provided if 
the individual to be sterilized did not 
understand the language used on the 
consent form or the language used by 
the person obtaining consent: 

(4) The individual to be sterilized 
was permitted to have a witness of his 


or her choice present when consent 
w as obtained: 

(5) The consent form requirements 
of § 441.258 were met: and 

(6) Any additional requirement of 
State or local law' for obtaining con¬ 
sent. except a requirement for spousal 
consent, was followed. 

(b) When informed consent may not 
be obtained. Informed consent may 
not be obtained while the individual to 
be sterilized is— 

(1) In labor or childbirth: 

(2) Seeking to obtain or obtaining an 
abortion: or 

(3) Under the influence of alcohol or 
other substances that affect the indi¬ 
vidual's state of awareness 

§ 441.258 Consent form requirement*. 

(a) Content of consent form. The 
consent form must be a copy of the 
form appended to this subpart or an¬ 
other form approved by the Secretary. 

(b) Required signatures. The consent 
form must be signed and dated by— 

(1) The individual to be sterilized: 

(2) The interpreter, if one was pro¬ 
vided: 

(3) The person who obtained the 
consent: and 

(4) The physician who performed 
the sterilization procedure. 

(c) Required certifications. (1) The 
person securing the consent must cer¬ 
tify. by signing the consent form, that 
(i) Before the individual to be steril¬ 
ized signed the consent form, he or 
she advised the individual to be steril¬ 
ized that no Federal benefits may be 
withdrawn because of the decision not 
to be sterilized: (ii) he or she explained 
orally the requirements for informed 
consent as set forth on the consent 
form: and (iii) to the best of his or her 
knowledge and belief, the individual to 
be sterilized appeared mentally compe¬ 
tent and knowingly and voluntarily 
consented to be sterilized. 

(2) The physician performing the 
sterilization must certify, by signing 
the consent form, that: (i) Shortly 
before the performance of steriliza¬ 
tion. he or she advised the individual 
to be sterilized that no Federal bene¬ 
fits may be withdrawn because of the 
decision not to be sterilized: (ii) he or 
she explained orally the requirements 
for informed consent as set forth on 
the consent form: and (iii) to the best 
of his or her knowledge and belief, the 
individual appeared mentally compe¬ 
tent and knowingly and voluntarily 
consented to be sterilized. Except in 
the case of premature delivery or 
emergency abdominal surgery, the 
physician must further certify that at 
least 30 days have passed between the 
date of the individual's signature on 
the consent form and the date upon 
which the sterilization was performed. 

(3) In the case of premature delivery 
or emergency abdominal surgery per- 
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formed within 30 days of consent, the 
physician must certify that the steril¬ 
ization was performed less than 30 
days, but not less than 72 hours after 
informed consent .was obtained be¬ 
cause of premature delivery or emer¬ 
gency abdominal surgery and— 

(i) In the case of premature delivery, 
must state the expected date of deliv¬ 
ery; or 

(ii) In the case of abdominal surgery, 
must describe the emergency. 

(4) If an interpreter is provided, the 
interpreter must certify that he or she 
translated the information and advice 
presented orally and read the consent 
form and explained its contents to the 
individual to be sterilized and that, to 
the best of the interpreter’s knowledge 
and belief, the individual understood 
what the interpreter told him or her. 

§ 411.259 Review of regulations. 

The Secretary will request public 
comment on the operation of this sub¬ 
part not later than 3 years after its ef¬ 
fective date. 

Appendix: Required Consent Form 

Notice: Your decision at any time not to 
be sterilized will not result in the withdraw¬ 
al or withholding of any benefits provided 
by programs or projects receiving Federal 
f unds. 

CONSENT TO STERILIZATION 

I have asked for and received information 
about sterilization from (doctor or clinic). 
When I first asked for the information, I 
was told that the decision to be sterilized is 
completely up to me. I was told that I could 
decide not to be sterilized. If I decide not to 
be sterilized, my decision will not affect my 
right, to future care or treatment. 1 will not 
lose any help or benefits from programs re¬ 
ceiving FederaJ funds, such as A.F.D.C. or 
Medicaid that I am now getting or for w hich 
I may become eligible. 

I understand that the sterilization must 
be considered permanent and not reversible. 
I have decided that I do not want to become 
pregnant, bear children or father children. 

I W’as told about those temporary methods 
of birth control that are available and could 
be provided to me which will allow me to 
bear or father a child in the future. I have 
rejected these alternatives and chosen to be 
sterilized. 

I understand that I will be sterilized by an 
operation known as a -. The dis¬ 

comforts. risks and benefits associated with 
the operation have been explained to me. 
All my questions have been answered to my 
satisfaction. 

I understand that the operation will not 
be done until at least 30 days after I sign 
this form. I understand that I can change 
my mind at apy time and that my decision 
at any time not to be sterilized will not 
result in the withholding of any benefits or 
medical services provided by Federally 
funded programs. 

I am at least 21 years of age and was born 
on (Day) (Month) (Year). 

1. -. hereby consent of my own 

free will to be sterilized by-by a 

method called -. My consent ex¬ 

pires 180 days from the date of my signa¬ 
ture below. 


I also consent to the release of this form 
and other medical records about the oper¬ 
ation to: 

Representatives of the Department of 
Health, Education, and Welfare or 

Employees of programs or projects funded 
by that Department but only for determin¬ 
ing if Federal law’s were observed. 

I have received a copy of this form. (Sig¬ 
nature) (Date) (Month) (Day) (Year). 

You are requested to supply the following 
information, but it is not required: (Race 
and ethnicity designation (please check)) 
Black (not of Hispanic origin); Hispanic; 
Asian or Pacific Islander; American Indian 
or Alaskan native; or White (not of Hispanic 
origin). 

INTERPRETER’S STATEMENT 

If an interpreter is provided to assist the 
individual to be sterilized: 

I have translated the Information and 
advice presented orally to the individual to 
be sterilized by the person obtaining this 
consent. I have also read him/her the con¬ 
sent form in - - lan¬ 

guage and explained its contents to him/ 
her. To the best of my knowledge and belief 
he/she understood this explanation. (Inter¬ 
preter) (Date). 

STATEMENT OF PERSON OBTAINING CONSENT 

Before (name of Individual) signed the 
consent form. I explained to him/her the 
nature of the sterilization operation 

-, the fact that it is intended to be 

a final and irreversible procedure and the 
discomforts, risks and benefits associated 
with it. 

I counseled the Individual to be sterilized 
that alternative methods of birth control 
are available which are temporary. I ex¬ 
plained that sterilization is different be¬ 
cause it is permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at 
any time and that he/she will not lose any 
health services or any benefits provided by 
Federal funds. 

To the best of my knowledge and belief 
the individual to be sterilized is at least 21 
years old and appears mentally competent. 
He/She knowingly and voluntarily request¬ 
ed to be sterilized and appears to under¬ 
stand the nature and consequence of the 
procedure. (Signature of person obtaining 
consent) (Date) (Facility) (Address). 

PHYSICIAN’S STATEMENT 

Shortly before I performed a sterilization 
operation upon (Name of individual to be 
sterilized) on (Date of sterilization) (oper¬ 
ation). I explained to him/her the nature of 
the sterilization operation (specify type of 
operation), the fact that it is intended to be 
a final and irreversible procedure and the 
discomforts, risks and benefits associated 
with It. 

I counseled the individual to be sterilized 
that alternative methods of birth control 
are available which are temporary. I ex¬ 
plained that sterilization is different be¬ 
cause it is permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at 
any time and that he/she will not lose any 
health services or benefits provided by Fed¬ 
eral funds. 

To the best of my knowledge and belief 
the Individual to be sterilized is at least 21 
years old and appears mentally competent. 
He/She knowingly and voluntarily request¬ 


ed to be sterilized and appeared to under¬ 
stand the nature and consequences of the 
procedure. 

(Instructions for use of altematwe final 
paragraphs: Use the first paragraph below 
except in the case of premature delivery or 
emergency abdominal surgery where the 
sterilization is performed less than 30 days 
after the date of the individual's signature 
on the consent form. In those cases, the 
second paragraph below must be used. Cross 
out the paragraph which is not used.) 

(1) At least 30 days have passed between 
the date of the individual's signature on this 
consent form and the date the sterilization 
was performed. 

(2) This sterilization was performed less 
than 30 days but more than 72 hours after 
the date of the individual’s signature on this 
consent form because of the following cir¬ 
cumstances (check applicable box and fill in 
information requested): • Premature deliv¬ 
ery. 

Individual's expected date of deliv¬ 
ery:— 

□ Emergency abdominal surgery: (de¬ 
scribe circumstances):-(Physician) 

(Date). 

(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medical Assistance Pro¬ 
gram.) 

Dated: September 11, 1978. 

Robert A. Derzon, 
Administrator ; Health Care 
Financing Administration. 

Approved: October 30, 1978. 

Joseph A. Califano, Jr., 

Secretary. 

IFR Doc. 78-31577 Filed 11-7-78; 8:45 am) 


[4110-92-M] 

Title 45—Public Welfare 

CHAPTER II—SOCIAL AND REHABILI¬ 
TATION SERVICE (ASSISTANCE 
PROGRAMS); DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

FEDERAL FINANCIAL PARTICIPATION 
IN STATE CLAIMS FOR STERILIZA¬ 
TION AND ABORTIONS 

AGENCY: Administration for Public 
Services (APS), Office of Human De¬ 
velopment Services (OHDS), HEW. 

ACTION: F'inal rules. 

SUMMARY: These rules amend the 
requirements for sterilizations for 
which Federal financial assistance 
might be claimed under the six social 
services programs administered by 
APS. The purpose is to conform the 
rules for these programs to the rules 
being adopted for Medicaid and for 
programs administered by the Public 
Health Service. 

EFFECTIVE DATE: These rules are 
effective on February 6, 1979. 
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FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Johnnie U. Brooks, Room 2225. 

Switzer Building, 330 C Street, SW., 

Washington. D.C. 20201. 202-245- 

9415. 

SUPPLEMENT ARY INFORMATION: 
In three sets of regulations published 
today in the Federal Register, the 
Department is issuing new rules gov¬ 
erning expenditures for sterilizations 
provided under various Department 
programs. One set of rules applies to 
the title XIX program (Medicaid); one 
set applies to programs administered 
by the Public Health Service; and this 
set applies to the social services pro¬ 
grams administered by the Adminis¬ 
tration for Public Sendees. A compre¬ 
hensive preamble, discussing the pro¬ 
visions of the new rules and respond¬ 
ing to the comments received on the 
notice of proposed rulemaking, is set 
forth with the PHS regulations (42 
CFR Pari 50) published elsewhere in 
this issue. 

The programs administered by APS 
are those under titles I. IV-A. X. XIV, 
XVI(AABD) and XX of the Social Se¬ 
curity Act. The title XX program is 
implemented in the 50 States and the 
District of Columbia. The regulations 
for title XX appear in 45 CFR Part 
228. The other programs are imple¬ 
mented in Guam. Puerto Rico and the 
Virgin Islands and are subject to the 
regulations in 45 CFR Parts 220 and 
222 . 

These six programs, and the Medic¬ 
aid program, are currently subject to 
the rule on sterilizations set forth in 
45 CFR 205.35. However, the Medicaid 
regulation being published today re¬ 
vises that rule and recodifies it in 42 
CFR Part 441, Subpart F. Rather than 
setting out the rule in detail for the 
APS programs, we are merely incorpo¬ 
rating the new Medicaid rule by refer¬ 
ence in the pertinent regulations for 
APS. The present rule in 45 CFR 
205.35 is vacated. 

We are also taking this opportunity 
to correct a technical omission with re¬ 
spect to the rules on abortions for 
which financial assistance might be 
claimed under t he APS programs. On 
July 21. 1978. final rules were pub¬ 
lished governing Federal financial par¬ 
ticipation in State claims for abor¬ 
tions. (43 FR 31868) These rules are 
effective August 21. 1978 for Medicaid, 
for programs administered by the 
Public Health Service, and for title 
XX. Through an oversight, the rules 
for the other social services programs 
administered by APS w r ere not amend¬ 
ed to reflect the change in policy on 
abortions. Since we are again incorpo¬ 
rating the Medicaid rule by reference, 
and are'doing so in the same section 
that deals with sterilization, we have 
added that amendment to this rule. 
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For a full discussion of the rule on 
abortion, see the preamble for the 
July 21. 1978 publication. 

Waiver of Proposed Rulemaking 

Because these amendments merely 
conform the APS regulations to the 
amendments adopted for Medicaid and 
PHS. we consider them to be technical 
in nature and believe that their omis¬ 
sion from the proposed rule did not 
preclude full public review and com¬ 
ment. Therefore, we believe that fur¬ 
ther notice of proposed rulemaking is 
unnecessary and are publishing these 
rules in final. In accordance with the 
Medicaid and PHS regulations, the 
amendments pertaining to steriliza¬ 
tions will be effective February 6, 
1978. The rules pertaining to abortions 
are effective on August 21, the effec¬ 
tive date of the rules published on 
July 21. Therefore, the Secretary 
amends 45 CFR Chapter II as set 
forth below. 

PART 205—GENERAL ADMINISTRA¬ 
TION-PUBLIC ASSISTANCE PRO¬ 
GRAMS 

1. Section 205.35 of Part 205 is vacat¬ 
ed and reserved as follows, and its con¬ 
tent amended and relocated to 42 CFR 
Part 441, Subpart F. 

§205.35 [Reserved] 


PART 220—SERVICE PROGRAMS FOR 
FAMILIES AND CHILDREN: TITLE IV 
PARTS A AND B OF THE SOCIAL 
SECURITY ACT 

2. Section 220.21 of Part 220 is re¬ 
vised to codify the first paragraph as 

(a) and to add paragraphs (b) and (c) 
to read as follows: 

§ 220.21 Family planning services. 

(a) Family planning services must be 
offered and provided to those individ¬ 
uals wishing such services, specifically 
including medical contraceptive serv¬ 
ices (diagnosis, treatment, supplies, 
and followup), social services and edu¬ 
cational services. Such services must 
be available without regard to marital 
status, age. or parenthood. Individuals 
must be assured choice of method and 
there must be arrangements with 
varied medical resources so that indi¬ 
viduals can be assured choice of source 
of service. Acceptance of any services 
must be voluntary on the part of the 
individual and may not be a prerequi¬ 
site or impediment to eligibility for 
the receipt of any other service or aid 
under the plan. Medical services must 
be provided in accordance with the 
standards of other State programs 


providing medical services for family 
planning (e.g.. maternal and child 
health services). 

(b) Federal financial participation in 
State claims for abortions is governed 
by 42 CFR 449.100 through 449.109. 

(c) If a State authorized sterilization 
as a family planning service, it must 
comply with the provisions of 42 CFR 
Part 441. Subpart F. 


PART 222—SERVICE PROGRAMS FOR 

AGED, BLIND, OR DISABLED PER¬ 
SONS: TITLES I, X, XIV AND XVI OF 

THE SOCIAL SECURITY ACT 

3. Section 222.59 of Part 222 is re¬ 
vised to codify the first paragraph as 
(a) and to add paragraph (b) to read as 
follows: 

§ 222.59 Services to individuals to meet 
special needs. 

(a) Services may include any or all of 
the following individual service items: 
Legal services for persons desiring the 
help of lawyers with their legal prob¬ 
lems (see separate policies governing 
the provision of such services); family 
planning: services for such groups as 
alcoholics, drug addicts, and mentally 
retarded individuals; special services to 
the blind, deaf, and other disabled in¬ 
dividuals. 

(b) Regarding the provision of 
family planning services: 

(1) If a State authorizes abortions, 
Federal financial participation in 
State claims is governed by 42 CFR 
449.100 through 449.109. 

(2) If a State authorizes sterilization, 
it must comply with the provisions of 
42 CFR Part 441. Subpart F. 


PART ^228—SOCIAL SERVICE PRO¬ 
GRAMS FOR INDIVIDUALS AND 
FAMILIES: TITLE XX OF THE SOCIAL 
SECURITY ACT 

4. Section 228.63 of Part 228 is re¬ 
vised to amend paragraph (c) to read 
as follow's: 

§ 223.63 Family planning services, 

(a) FFP is available in the cost of 
family planning services provided 
without regard to income. 

(b) For purposes of this part, family 
planning sendees means counseling, 
educational and medical services (in¬ 
cluding diagnosis, treatment and con¬ 
tinuing supervision, necessary labora¬ 
tory examinations and tests, drugs, 
supplies, devices and related counsel¬ 
ing furnished, prescribed by. or under 
the supervision of, a physician) to 
enable individuals (including minors) 
voluntarily to limit their family size, 
to space their children, or to correct 
infertility. 
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(c) If a state authorizes sterilization 
as a family planning service, it must 
comply with the provisions of 42 CFR 
Part 441, Subpart F, except that the 
. State plan requirement under 42 CFR 
441.252 does not apply to the title XX 
program. 

(Sec. 101, Pub. L. 95-205. 91 Stat. 1461, De¬ 
cember 9. 1977; Sec. 1102, 49 Stat. 647 (42 
U.S.C. 1302).) 

(Catalog of Federal Domestic Assistance 
Program No. 13.642, Social Services for Low 
Income and Public Assistance Recipients.) 

Note.— It has been determined that this 
document does not require preparation of 
an Inflationary Impact Statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Dated: September 11, 1978. 

Arabella Martinez, 
Assistant Secretary for 
Human Development Services. 

Approved: October 30. 1978. 

Joseph A. Califano, Jr„ 

Secretary. 

[FR Doc. 78-31578 Filed 11-7-78; 8:45 am] 
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DEPARTMENT OF 
THE INTERIOR 

Bureau of Land 
Management 


WETLAND-RIPARIAN 
AREA PROTECTION AND 
MANAGEMENT 


Availability of Interim Guidelines 
To Implement E.O. 11990 



















PREVIOUSLY PUBLISHED DOCUMENTS 


Listed below are other documents on implementation of Executive Orders 11988 
and 11990 previously published in the FEDERAL REGISTER: 



1978 

Vol. 43 FR. 

Agency 

Date of Issue 

Page No. 

Interior Department, Bureau of Land Management... 

Sept. 28 

44798 

Commerce Department, Office of the Secretary. 

Sept. 29 

45284 

Transportation Department. Office of the Secretary... 

Sept. 29 

45285 

Nuclear Regulatory Commission. 

Oct. 6 

46499 

Interior Department, Heritage Conservation and Rec¬ 
reation Service. 

Oct. 13 

47449 

Small Business Administration. 

Oct. 20 

49237 

Interior Department. Reclamation Bureau. 

Oct. 27 

50391 
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[4310-84-MJ 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

WETLAND-RIPARIAN AREA PROTECTION AND 
MANAGEMENT 

Policy and Protection Procedures—Interim 
Guidelines 

AGENCY: Bureau of Land Manage¬ 
ment. Department of the Interior. 

ACTION: Notice of Availability of In¬ 
terim Guidelines. 

SUMMARY: The Bureau of Land 
Management (BLM) has developed in¬ 
terim policy and interim internal pro¬ 
cedures to implement Executive Order 
11990. Protection of Wetlands. The 
purpose of this notice is to inform the 
public that these guidelines are availa¬ 
ble for review. The final policy and 
procedures will be published in the 
Federal Register and made part of 
the Bureau Manual after the guide¬ 
lines are reviewed and revised. 

DATE: Comment by: January 8, 1978. 

ADDRESS: Copies of the interim 
guidelines are available from the Di¬ 
rector (360), Bureau of Land Manage¬ 
ment. 18th and C Streets. NW.. Wash¬ 
ington. D.C. 20240. Comment should 
be sent to the preceding address and 
all comments will be available for 


public inspection in room 2649 at the 
above address from 7:45 a.m. to 4:15 
p.m.. Monday through Friday. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. William B. Krohn. 202-343-6189 

or 6792. 

SUPPLEMENTARY INFORMATION: 
BLM anticipates publishing Manual 
Section 6740 (Wetland-Riparian Area 
Protection and Management) to pro¬ 
vide policy and internal procedures to 
implement Executive Order 11990. Ad¬ 
ditionally. Executive Order 11988 
(Floodplain Management) and Section 
102(a) (8) and (11) of the Federal Land 
Policy and Management Act of 1976 
(43 USC 1701) mandate strong Bureau 
programs for the conservation of wet- 
land-riparian areas. 

The proposed Manual Section estab¬ 
lishes policy and procedures for the 
identification, enhancement, and pro¬ 
tection of fresh, brackish, and saline 
wetland areas. These guidelines have 
been reviewed internally by BLM and 
are applicable to all Bureau actions. In 
meeting BLM responsibilities for the 
acquisition, disposal, and management 
of public lands it will be policy: 

1. To avoid long- and short-term ad¬ 
verse impacts associated with the de¬ 
struction. loss, or degradation of wet¬ 
land-riparian areas. 


2. To avoid the direct or indirect sup¬ 
port of new construction in wetland-ri¬ 
parian areas whenever there is a prac¬ 
tical alternative. 

3. To preserve and enhance the nat¬ 
ural and beneficial values of wetland- 
riparian areas which may include con¬ 
straining or excluding those uses caus¬ 
ing irreparable damage. 

4. To include practical measures to 
minimize harm in all actions causing 
definable adverse impacts to wetland- 
riparian areas. 

The Bureau’s planning process will 
be the mechanism for implementing 
BLM Manual Section 6740. An outline 
of this process, specifically as related 
to floodplain management, was pub¬ 
lished on September 28. 1978, in the 
Federal Register (43 FR 44798). The 
major steps of BLM’s planning system 
described in this publication apply to 
the protection and management of 
wetland-riparian areas. * 

The Department of the Interior’s in¬ 
terim guidelines on floodplain man¬ 
agement and wetland protection, pub¬ 
lished on June 9, 1978, in the Federal 
Register (43 FR 25319-25321). were 
used in developing the proposed BLM 
Manual Section 6740. 

Arnold E. Petty, 
Director , 

Burea u of Land Management. 

October 31. 1978. 

[FR Doc. 78 31601 Filed 7 8-78; 8:45 am) 
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CIVIL AERONAUTICS BOARD 

114 CFR Part 298! 

I EUR 367. Docket 33910. Dated: November 
2. 19781 

REDUCTION IN AIR TAXI REPORTING 
REQUIREMENTS 

Classification and Exemption of Air Taxi 
Operators 

AGENCY: Civil Aeronautics Board. 

ACTION: Notice of proposed rulemak 
ing. 

SUMMARY: The Board on its own ini¬ 
tiative is proposing to reduce the 
amount of information now required 
to be submitted by air taxi operators 
and commuter air carriers by eliminat¬ 
ing some reports and reducing the 
filing frequency of others. State gov¬ 
ernments collecting the same air taxi 
data would be encouraged to share 
these data with the Board in return 
for exempting their air taxi operators 
from Board reporting requirements. 
The limited period of confidential 
treatment accorded commuter origin 
and destination (O&D) data would 
also be eliminated. 

DATES: Comments by: January 8. 
1979. 

Comments and other relevant infor¬ 
mation received after this date will be 
considered by the Board only to the 
extent practicable. 

ADDRESSES: Twenty copies of-com¬ 
ments should be sent to Docket 33910, 
Docket Section. Civil Aeronautics 
Board. 1825 Connecticut Avenue NW., 
Washington. D.C. 20428. Individuals 
may submit their views as consumers 
without filing multiple copies. Com¬ 
ments may be examined in Room 711. 
Civil Aeronautics Board. 1825 Con¬ 
necticut Avenue NW.. Washington, 
D C. 20428. as soon as they are re¬ 
ceived. 

FOR FURTHER INFORMATION 
CONTACT: 

Raymond Kurlander. Director. 
Bureau of Accounts and Statistics. 
Civil Aeronautics Board. 1825 Con¬ 
necticut Avenue NW.. Washington. 
D.C. 20428. 202-4573-5270. 

SUPPLEMENTARY INFORMATION: 
As part of its continuing efforts to 
reduce reporting burdens, the Board is 
proposing in this notice revisions to 
Part 298. Classification and Exemp¬ 
tion of Air Taxi Operators. 14 CFR 
Part 298. which would eliminate 
annual reporting altogether for most 
air taxi operators, while consolidating, 
and reducing the filing frequency of 
schedules required of those air taxis 
classified as commuter air carriers. 


PROPOSED RULES 


In developing these proposed revi¬ 
sions, the Board's staff looked at the 
current reporting requirements for air 
taxi operators, including commuter air 
carriers, and found several areas in 
which the need for air taxi operating 
data had changed. Highlights of the 
resulting proposals are: 

1. Eliminate reporting altogether on 
CAB Form 293-D, “Report of All Rev¬ 
enue Operations (Excluding Rotary- 
Wing and All-Cargo Operations) Per¬ 
formed by Air Taxi Operators. Includ¬ 
ing Commuter Air Carriers;** 

2. Eliminate one of the three reports 
comprising CAB Form 298-C, “Report 
of Scheduled Operations of Commuter 
Air Carriers.** consolidate the remain¬ 
ing schedules of Form 298 C into a 
new one-page format, reduce the filing 
frequency from quarterly to semian¬ 
nually. and reduce the required 
number of copies from three to one; 

3. Modify the definition of “commut¬ 
er air carrier’* to exclude air taxi oper¬ 
ators with mail contracts of $20,000 or 
less per year who would otherwise not 
qualify as commuters; 

4. Add a provision to encourage 
State governments collecting the same 
commuter operating data as the Board 
collects to share these data with us in 
ret urn for exemption of their commut¬ 
ers from our reporting requirements. 

5. Eliminate the limited period of 
confidential treatment currently ac¬ 
corded commuter O&D data. 

The following discussion expands on 
each of these proposals. 

Retorting by Aik Taxi Oferato as 

Currently, air taxi operators are re¬ 
quired to file with the Board one 
annual report, CAB Form 298—D. 
This report contains only four basic 
data items, categorized into domestic 
and international operations: number 
of passengers carried, aircraft hours 
flown, aircraft miles flown, and 
number of departures performed. 

When this filing requirement was es¬ 
tablished. the information was used 
both by the Board and by the Nation¬ 
al Transportation Safety Board 
<NTSB). This report is no longer nec¬ 
essary. however, to carry out the 
Board’s responsibilities, and we now 
understand that the NTSB’s needs for 
this information would be satisfied by 
providing tbem with periodic air taxi 
survey data. 

Thus, the burden of submitting CAB 
Form 298-D is no longer warranted, 
and we are proposing to eliminate the 
reporting requirement. In its place, we 
will have the Director. Bureau of Ac¬ 
counts and Statistics, under delegated 
authority, conduct periodic surveys of 
the air taxi industry to satisfy NTSB’s 
needs. Any air taxi operators and com¬ 
muter air carriers to be included in a 
survey will be notified of this in ad¬ 
vance. 


Reporting by Commuter Air Carriers 

In addition to CAB Form 298-D. air 
taxi operators classified as commuter 
air carriers are also required to file 
quarterly CAB Form 298-C. This 
report consists of three separate 
schedules: a certification statement. 
Schedule A-l containing a “Report ol 
Aircraft Operated’* and a report of 
“Flight and Traffic Statistics in 
Scheduled Operations by Commuter 
Air Carriers,” and Schedule T -1, 
“Report of Revenue Traffic by On 
Line Origin and Destination.** CAB 
Form 298-C covers only scheduled op 
erations and excludes any data for on- 
demand service. 

We have tentatively decided that the 
“Report of Aircraft Operated** on 
Schedule A-l can be eliminated from 
this filing requirement. The report 
presents FAA registration, type, 
model, and passenger and cargo capac¬ 
ity information for the aircraft used in 
operations during the reporting quar¬ 
ter. Since w r e already collect this infor¬ 
mation biennually for air taxi reregis¬ 
tration and receive amendments from 
the air taxis whenever there is a 
change in the status of aircraft operat¬ 
ed, repeated submission on a quarterly 
basis does not appear to be necessary. 

Additionally, we have proposed to 
consolidate the remaining schedules of 
CAB Form 298-C into a new one-page 
format which commuters would file 
semiannually as opposed to the pre¬ 
sent quarterly requirement. With the 
proposed elimination of CAB Form 
298 D discussed above, this proposal 
would reduce commuter reporting 
from the current 13 separate sched¬ 
ules per year to only two. 

Definition 

Currently, an air taxi operator is 
classified as a “commuter air carrier’’ 
if it either (1) performs at least five 
round trips per w*eek and publishes 
flight schedules, or (2) transports mail 
by air under contract with the U S. 
Postal Service. We propose to modify 
this definition to exclude those air 
taxis having mail contracts of $20,000 
or less per year 1 who would otherwise 
not qualify as commuters. This would 
relieve those small businesses from the 
reporting requirements associated 
with commuter status when they are 
classified as commuters only because 
of small mail contracts. We estimate 
that as many as fifteen small commut¬ 
ers could benefit from this change in 
definition. 

The change in definition, along with 
the elimination of CAB Form 298-D 


’ As reasonably estimated at the beginning 
of any reporting period I or compensat ion to 
be earned over the next 12 months. These 
estimates can be verified by referring to bids 
for. amendments to. and renewals of mail 
contracts on USPS Form 7405, 7447. and 
7450 or subsequent replacement forms. 
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discussed above, would reduce the re¬ 
porting requirements for qualifying 
carriers from the current 13 schedules 
per year to none at all. 

Invitation for State Participation 

We propose to add a provision to 
Part 298 which would permit and en¬ 
courage the sharing of air taxi operat¬ 
ing data with those States already col¬ 
lecting these data. This provision 
would give the Director. Bureau of Ac¬ 
counts and Statistics, delegated au¬ 
thority to exempt a commuter air car¬ 
rier or group of commuter air carriers 
from the reporting requirements of 
Part 298 w r hen the information pre¬ 
scribed by the Board can be collected 
from State governments with at least 
the same degree of reliability and 
timeliness that the Board has now. 

This concept stems directly from a 
program we have recently designed 
with the Alaska Transportation Com¬ 
mission. whose needs for air taxi data 
are equivalent to ours. The Alaska 
Commission collects the same air taxi 
data we do and. under the new air taxi 
reporting system. w r ould provide us 
with these data in return for our sus¬ 
pension of the recurring reporting re¬ 
quirements for Alaskan air taxis. 

Since the reporting benefit w f hich 
would be derived from this “single re¬ 
porting system" need not be restricted 
to Alaskan carriers, all States who col¬ 
lect air taxi data are invited to partici¬ 
pate in this sharing program. What we 
hope to accomplish through this type 
of program is to eliminate the duplica¬ 
tion that occurs when small businesses 
must file the same or similar informa¬ 
tion with different levels of govern¬ 
ment. We encourage any comments or 
proposals from State agencies concern¬ 
ing this sharing program. 

Public Disclosure of Origin and 
Destination Data 

We have also tentatively decided to 
eliminate the limited period of confi¬ 
dential treatment accorded to com¬ 
muter O&D data now reported on 
Schedule T-l of CAB Form 298-C. 
There are several reasons for this con¬ 
clusion. 

In 1970. the Board decided to re¬ 
strict the disclosure of commuter traf¬ 
fic data and stated that immediate dis¬ 
closure of these data would subject a 
commuter carrier to a competitive dis¬ 
advantage in relation to another air 
taxi (ER-605. adopted February 24. 
1970 (35 FR 3897. February 28. 1970)). 
For this and other competitive rea¬ 
sons. we decided to treat these data in 
the same manner as certificated carri¬ 
er service segment data, then similarly 
restricted. 

Public policy favors disclosure of all 
data filed with the Board unless there 
are sufficient countervailing reasons 
for withholding.' We have tentatively 


’Freedom of Information Act. as amend 
ed. 80 SlaL 250. 5 U.S.C. 552; see, National 


decided that these reasons no longer 
exist for the data involved here. To 
begin with, immediate disclosure of 
commuter traffic should not cause any 
substantial competitive injury vis-a-vis 
other air taxis, since each would have 
equal access to the others* data. Also, 
since 1970, commuters have substan¬ 
tially increased their share of the total 
air traffic market and have estab¬ 
lished themselves as a strong part of 
the scheduled air transportation 
system, often providing replacement 
service for certificated carriers. Thus, 
there no longer appears to be a need 
for protective treatment of these data. 
To continue the restricted release of 
these commuter data while freely re¬ 
leasing certificated carriers’ domestic 
service segment data (ER-973. adopted 
October 15. 1976 (41 FR 46582, Octo¬ 
ber 22, 1976)). could provide commut¬ 
ers with an artificial competitive ad¬ 
vantage at a time when the Board is 
trying to return the air carrier system 
to a greater reliance on less-restricted 
competition for operational decisions. 

Prompt public disclosure of commut¬ 
er traffic data should improve the per¬ 
formance of the air transportation 
system, in that airport agencies and 
air carriers will be better able to evalu¬ 
ate the air service needs of local com¬ 
munities. Further, immediate disclo¬ 
sure of this information should spur 
additional development of the air taxi 
industry as the link of small communi¬ 
ties to the certificated air system. 

Thus, we propose to eliminate 
§298.62 ‘Public disclosure of schedule 
T-l data" in its entirety. 

In view of recent organizational 
changes within the Board, we are also 
planning to make several technical 
changes which w'ould delete the terms 

Bureau of Operating Rights'* and 
"Office of Facilities and Operations’* 
to be replaced by the terms "Bureau 
of Pricing and Domestic Aviation’’ and 
‘Office of Administrative Support Op¬ 
erations." respectively. 

Proposed Rule 

The Board proposes to amend Part 
298 of its Economic Regulations (14 
CFR Part 298) as follows: 

1. The Table of Contents would be 
amended by revoking and reserving 
§§ 298.62 and 298.63 and by adding a 
new § 298.65 to Subpart F as follow's: 

Subport F—Requirements for Filing of Flight 
Schedules ond Reports 

Sec 

• • • « • 

298.62 [Reserved] 

298.63 [Reserved] 

• • • • • 


parks and Conservation Association v. 
Kleppc, 547 F.2d 673 <D.C. Cir 1976). 


298.65 Reporting exemption for State col¬ 
lection of data. 


2. Paragraph (f> of §298.2 would be 
amended to read as follows: 

§ 298.2 Definitions. 


(f) "Commuter air carrier" means an 
air taxi operator which (1) performs at 
least five round trips per w r eek be¬ 
tween two or more points and pub¬ 
lishes flight schedules which specify 
the times, days of the week and places 
between which they are performed, or 
(2) transports mail by air under a con¬ 
tract or contracts with the U.S. Postal 
Service when the total amount of the 
contract or contracts is estimated at 
the beginning of any reporting period 
(January 1 and July 1) to be in excess 
of $20,000 over the next 12 months. 


3. All references in Part 298 to the 
term "Bureau of Operating Rights" 
would be deleted and replaced by the 
term "Bureau of Pricing and Domestic 
Aviation." 

§298.60 [Amended | 

4. Section 298.60 would be amended 
by deleting the term "Office of Facili¬ 
ties and Operations" and by replacing 
it with the term "Office of Adminis¬ 
trative Support Operations." 

5. Section 298.61 would be revised in 
its entirety, to read as follows: 

§298.61 Reporting of sehedulcd oper¬ 
ations by mnunutt r air carriers. 

(a) Each "commuter air carrier" 
shall file CAB Form 298-C "Report of 
Scheduled Operations of Commuter 
Air Carriers" as prescribed in this sec¬ 
tion.* 

(b) The original of CAB Form 298-C 
shall be filed with the Bureau of Ac¬ 
counts and Statistics semiannually for 
the 6-month periods ended June 30 
and December 31 of each year to be re¬ 
ceived on or before August 10 and Feb¬ 
ruary 10. respectively. Note: Due dates 
falling on a Saturday. Sunday, or na¬ 
tional holiday will become effective on 
the first following working day. 

(c) The information included in this 
report shall pertain only to flights 
performed in scheduled service during 
the 6-month reporting period. The nu¬ 
meric carrier code and the date code 
established by the Bureau of Accounts 
and Statistics shall be inserted in the 
spaces provided in the hearing of the 
report. All information shall be typed 
or neatly printed. 


*CAB Form 298-C is filed as part of the 
original document and can be obtained from 
the Publications Services Division. Civil 
Aeronautics Board. Washington. D.C. 20428. 
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(d) The "Flight and Traffic Statis¬ 
tics in Scheduled Operations’* section 
of this report shall be filled out as fol¬ 
lows: 

(1) Line 1 "Aircraft-Hours Flown” 
shall show the total airborne aircraft 
hours flown computed from the 
moment an aircraft leaves the ground 
until it touches ground at the end of 
each flight stage. 

(2) Line 2 "Aircraft-Miles Flown” 
shall show the total aircraft-miles op¬ 
erated computed in airport-to-airport 
distances for each flight stage as actu¬ 
ally operated, whether or not actually 
performed according to the scheduled 
service pattern. 

(3) Line 3 "Number of Departures 
Performed" shall show the total 
number of takeoffs performed, includ¬ 
ing extra section takeoffs and takeoffs 
from nonscheduled airports resulting 
from deviations from the scheduled 
service pattern. 

(4) Line 4 '"Revenue Passenger- 
Miles” shall show total revenue pas¬ 
senger-miles. computed by multiplying 
the aircraft-miles flown on each flight 
stage by the number of revenue pas¬ 
sengers carried on that flight stage. 

(5) Line 5 "Available Seat-Miles” 
shall show total revenue seat-miles 
available, computed by multiplying 
the aircraft-miles flowm on each flight 
stage by the number of passenger 
seats available for sale on that flight 
state. 

(6) Line 6 "Revenue Ton-Miles” 
shall show f total revenue ton-miles, 
computed by first multiplying the air¬ 
craft-miles flown on each flight stage 
by the number of pounds of revenue 
traffic carried on that flight stage to 
obtain revenue pound-miles. Revenue 
pound-miles are then divided by 2,000 
pounds to find revenue ton-miles. For 
passengers and their baggage, a stand¬ 
ard weight of 200 pounds per passen¬ 
ger may be used. 

(7) Line 7 "Available Ton-Miles” 
shall show total revenue ton-miles 
available, computed by first multiply¬ 
ing the aircraft-miles flown on each 
flight stage by the number of pounds 
of aircraft capacity available for use 
on that stage to obtain revenue pound- 
miles available. Revenue pound-miles 
available are then divided by 2.000 
pounds to find available ton-miles. 

(8) Line 8 "Number of Departures 
Scheduled in Passenger Service" shall 
show the total number of takeoffs 
scheduled to be performed in passen¬ 
ger service. 

(9) Line 9 "Number of Scheduled De¬ 
partures Completed in Passenger Serv¬ 
ice" shall show the total number of 
scheduled departures in passenger 
service reported on line 8 which were 
performed, excluding extra sections. 
To determine if a departure is per¬ 
formed as scheduled, only the origi¬ 
nating point of a flight stage need be 
considered; whether the flight lands at 
its scheduled destination or not has no 
bearing. 


(e) The "Report of Revenue Traffic 
by On-Line Origin and destination” 
section of this report shall show the 
total traffic in scheduled service for 
the period as follows: 

(1) Each pair of origin and destina¬ 
tion airports shall appear only once, 
i.e., no entry shall have the same 
origin and destination airports as an¬ 
other entry. 

(2) The origin and destination data 
shall be for the on-line movement of 
traffic rather than for flight stages or 
flight origin and destination. For ex¬ 
ample, if a flight operates from A to B 
to C with 5 passengers enplaning at A. 
1 deplaning and 2 enplaning at B, and 
6 deplaning at C, the applicable pas¬ 
senger data would be reported as fol¬ 
low's: 


Origin airport 

Destination No. of 
airport Passengers 

A "iZZIUlLZ.. 

n . . 

.. B l 

. C 4 

. C 2 



(3) Only the ultimate origins and 
destinations of the traffic moving on 
the reporting carrier’s system shall be 
reported. Using the example given 
above, the traffic report would remain 
the same, even if the carrier operated 
one flight from A to B and a different 
flight from B to C, as long as the pas¬ 
sengers’ on-line origins and destina¬ 
tions remained the same. 

(4) Only one grand total shall be 
shown in the space provided after the 
final traffic entry. Do not use subto¬ 
tals. 

(5) Columns (1) and (2) shall show 
the airport codes for the movement of 
traffic from the point of origin to the 
point of destination. Carriers shall use 
the airport codes in the Official Air¬ 
line Guide (OAG). If an airport 
cannot be found in the OAG. the car¬ 
rier shall, until otherwise instructed 
by the Board, insert its own code for 
the airport in column (1) or (2) fol- 

* lowed by an asterisk, and shall identi¬ 
fy the airport and its location in the 
space provided. 

(6) Columns (3), (4) and (5) shall 
show r the total number of revenue pas¬ 
sengers, pounds of cargo, and pounds 
of mail, respectively, transported from 
the point of on-line origin to the point 
of on-line destination. 

(f) The information requested in 
CAB Form 298-C may be submitted on 
any comparable form prepared on 
automatic data processing equipment 
if the substitute form has been ap¬ 
proved by the Director, Bureau of Ac¬ 
counts and Statistics, Civil Aeronau¬ 
tics Board, Washington, D.C. 20428. 
Data in any approved format shall 
contain the same column headings ar¬ 
ranged in the same sequence as in 
CAB Form 298-C. 


§§ 298.62 and 298.63 l Reserved J 

6. Sections 298.62 and 298.63 W'ould 
be revoked and reserved. 

7. Section 298.64 would be revised in 
its entirety to read as follows: 

§ 298.61 Requests for extensions of time 
within which to Hie reports or for 
waivers from reporting requirements. 

(a) If circumstances prevent the 
filing of CAB Form 298-C on or before 
the due date, a w'ritten request for an 
extension may be submitted. Except in 
cases of emergency, the request must 
be delivered to the Board’s Bureau of 
Accounts and Statistics in writing at 
least 3 days in advance of the due 
date. The request must state good and 
sufficient reason to justify the grant¬ 
ing of the extension and the date 
when the reports can be filed. If the 
request is denied, the air carrier re¬ 
mains subject to the filing require¬ 
ments to the same extent as if no re¬ 
quest for extension of time had been 
made. 

(b) The Director. Bureau of Ac¬ 
counts and Statistics, may waive any 
reporting requirement contained in 
§ 298.61 upon his own initiative or 
upon Written request from any com¬ 
muter air carrier if the waiver is in the 
public interest and the request demon¬ 
strates that (i) unusual circumstances 
warrant such a departure, (ii) a spe¬ 
cifically defined alternative procedure 
or technique will result in a substan¬ 
tially equivalent or more accurate por¬ 
trayal, and (iii) the application of the 
alternative procedure will maintain or 
improve uniformity in reporting be¬ 
tween commuter air carriers. 

8. A new § 298.65 would be added to 
Subpart F to read as follows: 

§ 298.65 Reporting exemption for State 
collection of data. 

(a) The Director, Bureau of Ac¬ 
counts and Statistics, may exempt a 
commuter air carrier from the report¬ 
ing requirements of § 298.61 if a State 
government collects the information 
specified in this section and provides it 
to the Board by the dates specified in 
that section. The data provided to the 
Board in this manner must be at least 
as reliable as if they were collected by 
the Board directly. 

(b) The Director, Bureau of Ac¬ 
counts and Statistics, will provide as¬ 
sistance to any State agency interested 
in participating in this exemption pro¬ 
gram. 

9. CAB Form 298-C would be amend¬ 
ed as shown in Exhibit A (filed as part 
of the original document). 

(Secs. 204(a) and 416(b) of the Federal Avi¬ 
ation Act of 1958. as amended, 72 Slat. 743 
771, 91 Stat. 2184. 49 U.S.C. 1324(a), and 
1386(b).) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary. 

(FR Doc. 78-31602 Filed 11-7-78. 8:45 am) 
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DEPARTMENT OF ENERGY 

Economic Regulatory Administration 
[10 CFR Parts 211 and 212) 

[Docket No. ERA R-78-18] 

PRODUCTION INCENTIVES FOR MARGINAL 
PROPERTIES 

AGENCY: Economic Regulatory Ad¬ 
ministration, Department of Energy. 

ACTION: Notice of proposed rulemak¬ 
ing and public hearing. 

SUMMARY: The Economic Regula¬ 
tory Administration (ERA) of the De¬ 
partment of Energy (DOE), in the in¬ 
terest of optimizing the production of 
domestic crude oil from the nation’s 
older, declining properties, presents 
several alternative proposals for incen¬ 
tives to promote increased production 
of domestic crude oil. 

One of the alternative proposals de¬ 
scribed in this Notice would apply, if 
adopted, to crude oil produced and 
sold from "marginal properties” and 
would provide for immediate eligibility 
of a portion of the crude oil produced 
and sold from such properties for 
market clearing prices. The proposal 
would also provide that all domestic 
crude oil produced and sold from such 
properties would gradually qualify for 
market clearing prices. 

Under another of the alternative 
proposals, producers would be permit¬ 
ted, generally, to update the base pro¬ 
duction control levels (BPCLs) and ad¬ 
justments to these BPCLs for their 
properties, and would be permitted to 
accomplish a one-time elimination of 
current cumulative deficiencies, with¬ 
out regard to whether the properties 
would qualify as "marginal.” Under a 
third alternative, a certain volume of 
the daily crude oil production of each 
well on a property would be eligible 
for sale at market clearing prices, re¬ 
gardless of whether the property is 
considered "marginal” in a technical 
sense. Finally, there is an alternative 
proposal to increase generally the ceil¬ 
ing prices of lower tier crude oil in 
order to keep pace with increasing op¬ 
erating costs for certain types of do¬ 
mestic production. 

A related proposal is to eliminate 
the current 21 cents per barrel entitle¬ 
ment "penalty” on uncontrolled crude 
oil. 

DATES: Comments by January 22. 
1979, 4:30 p.m.; Requests to speak by 
January 2. 1979, 4:30 p.m.: Hearing 
dates: Austin Hearing: January 9. 
1979, 9:30 a.m.; Los Angeles Hearing: 
January 11, 1979, 9:30 a.m. 

* ADDRESSES: All comments to: Public 
Hearing Management, Docket No. 
ERA-R-78-18, Department of Energy, 
Room 2313, 2000 M Street NW.. Wash¬ 


ington, D.C. 20461. Requests to speak: 
Austin Hearing: Department of 
Energy, P.O. Box 3228, 2626 W. Mock¬ 
ingbird Lane, Dallas. 75235, Attn: A. 
Millard; Los Angeles Hearing: Depart¬ 
ment of Energy, 3d Floor, 111 Pine 
Street, San Francisco, Calif. 94111, 
Attn: R. Laffel; Hearing locations: 
Austin Hearing: Federal Building, 
Room 5777, 300 East 8th Street, 
Austin, Tex.; Los Angeles Hearing: Los 
Angeles Convention Center, 1201 
South Figureroa Street. Los Angeles, 
Calif. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Gillette (Hearing Proce¬ 
dures), Economic Regulatory Admin¬ 
istration, 2000 M Street NW.. Room 
2214B, Washington. D.C. 20461, 202- 
254-5201. 

William Webb (Office of Public In¬ 
formation), Economic Regulatory 
Administration, 2000 M Street NW.. 
Room B110, Washington. D.C. 20461, 
202-634-2170. 

William Carson (Office of Regula¬ 
tions and Emergency Planning), Eco¬ 
nomic Regulatory Adininst ration, 
2000 M Street NW.. Room 2304, 
Washington, D.C. 20461, 202-254- 
7200. 

Cheryl Anderson (Office of General 
Counsel), Department of Energy. 
12th and Pennsylvania Avenue NW., 
Room 7134. Washington. D.C. 20461, 
202-566-2085. 

SUPPLEMENTARY INFORMATION: 

I. Background 

A. Third stage of EPCA implementing 
regulations 

B. 7*he Energy Conservation and Pro - 
duction Act 

II. General principles underlying consid¬ 
eration of the proposals 

III. Alternative amendments proposed 

A. Alternative proposal No. 1: Market 
price for certain production from “mar- 
ginal" properties 

B. Alternative proposal No. 2: Updating 
of BPCL for all properties 

C. Alternative proposal No. 3: Release of 
some crude oil production from all wells to 
market prices 

D. Alternative proposal No. 4: Increase 
in lower tier ceiling price 

IV. Other conforming amendments 

V. Findings required by EPAA section 
8(b)(2); specific information requested 

VI. Additional proposal to eliminate 21 
cents per barrel entitlement penalty for un¬ 
controlled crude oil 

VII. Comment procedures 

I. Background 

A. Third stage of EPCA implementing 
regulations 

On May 4, 1976, the Federal Energy 
Administration (FEA) issued a Notice 
of Proposed Rulemaking and Public 
Hearing (41 FR 18873, May 7, 1976) to 
consider whether additional incen¬ 
tives, beyond the lower tier and upper 
tier price levels (including adjustments 


for inflation and as a production in¬ 
centive) that had been adopted pursu¬ 
ant to the pricing policy of the Energy 
Policy and Conservation Act ("EPCA,” 
Pub. L. 94-163), would be needed to 
maintain or increase production vol¬ 
umes in any classifications of domestic 
crude oil. At that time any amend¬ 
ment to provide such incentives would 
have been required to be submitted to 
Congress pursuant to the review pro¬ 
cedures established by section 551 of 
the EPCA for composite price adjust¬ 
ments in excess of the adjustments for 
inflation and as a production incentive 
which were then permitted without 
such review. 

Any such amendment submitted for 
Congressional review was required by 
section 8(e)(2) of the Emergency Pe¬ 
troleum Allocation Act of 1973 
("EPAA,” Pub. L. 93-159), as amended 
by section 401 of the EPCA. to be ac¬ 
companied by a finding that it was 
necessary to provide a more adequate 
incentive with respect to: 

(A) The discovery or development of high 
cost and high risk properties (including new 
wildcat properties, and properties located on 
the Outer Continental Shelf, properties lo¬ 
cated north of the Arctic Circle, deep wells 
and deep horizons in onshore or offshore 
properties, and properties operated by inde¬ 
pendent producers); 

(B) The application of enhanced recovery 
techniques to producing properties to obtain 
a level of production higher than would oth¬ 
erwise occur from those properties but for 
such adjustment; or 

<C) Sustaining production from marginal 
wells, including production from stripper 
wells. 

Accordingly, the FEA proposed addi¬ 
tional incentives with respect to each 
of the three categories specified in the 
EPAA (i.e., the discovery and develop¬ 
ment of high cost and high risk prop¬ 
erties. the application of enhanced re¬ 
covery techniques, and sustaining pro¬ 
duction from marginal wells). Among 
the proposals from that proceeding 
were: 

(1) Qualification for stripper well 
prices (which at that time were sub¬ 
ject to the upper tier ceiling price 
rule) according to well depth, onshore 
or offshore location, as well as average 
daily production; and 

(2) Market level prices instead of 
upper tier prices for crude oil pro¬ 
duced and sold from stripper well 
properties. 

Final action on any of the proposals 
in that proceeding was ultimately de¬ 
ferred due to (1) the increased pricing 
flexibility afforded by the elimination 
of the 3 percent limitation on the pro¬ 
duction incentive adjustments con¬ 
tained in the Energy Conservation and 
Production Act ("ECPA,” Pub. L. 94- 
385), which was enacted on August 14, 
1976 during the pendency of the pro¬ 
ceeding, and (2) the express priorities 
identified in the ECPA for treatment 
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under that increased pricing flexibil¬ 
ity. 

B. THE ENERGY CONSERVATION AND 
PRODUCTION ACT 

The ECPA amended the EPAA in 
several significant respects regarding 
crdue oil prices. Specifically, the 
ECPA removed the EPCA 3 percent 
limitation on adjustments to the com¬ 
posite price as a production incentive, 
so that only the overall limitation of 
10 percent on the combined effect of 
adjustments to reflect inflation and as 
a production incentive was retained. 
The EPCA has limited the annual rate 
of adjustment to the rate of inflation, 
as measured by the first revision of 
the GNP deflator, plus not more than 
3 percent as a production incentive, 
with the total rate of adjustment not 
to exceed 10 percent per year. The 
ECPA permitted increased pricing 
flexibility to up to a full 10 percent 
per year, with the result that compos¬ 
ite price increases as a production in¬ 
centive could exceed 3 percent if the 
rate of inflation were below 7 percent. 

This increased pricing flexibility 
provided a means to encourage domes¬ 
tic production, and the ECPA included 
as express priorities in this regard the 
application of bona fide tertiary recov¬ 
ery techniques and adjustments to cer¬ 
tain gravity price differentials that 
were associated at that time with 
heavy crude oil. 

Action has since been taken to ac¬ 
complish adjustments to gravity price 
differentials (41 FR 48324, November 
3, 1976) and to provide additional price 
incentives for bona fide tertiary en¬ 
hanced recovery techniques (43 FR 
33679, August 1, 1978). 

Effective September 1, 1976, crude 
oil produced and sold from stripper 
well properties is exempt from first 
sale price controls. Congress provided 
a statutory exemption for crude oil 
produced and sold from stripper well 
properties (first in the EPAA and later 
in the ECPA) to provide an incentive 
to maintain domestic crude oil produc¬ 
tion from marginal producing proper¬ 
ties. Under the current ECPA exemp¬ 
tion, Congress determined the qualify¬ 
ing limits for the exemption to be pro¬ 
duction of crude oil at levels of 10 bar¬ 
rels or less per well per day during any 
preceding consecutive 12-month period 
beginning after December 31. 1972. Al¬ 
though such crude oil is statutorily 
exempt from first sale price reported 
to DOE, are given an imputed price (as 
determined under section 121 of the 
ECPA). and are included in the calcu¬ 
lations to determine the actual weight¬ 
ed average first sale price each month 
for all domestic crude oil. 

We have determined that the exami¬ 
nation, begun by the FEA, of addition¬ 
al production incentives for domestic 
crude oil (particularly with respect to 


domestic crude oil volumes the pro¬ 
duction of which may be marginally 
economic to produce at currently con¬ 
trolled price levels) should be contin¬ 
ued. Accordingly, set forth in section 
III, below, are four alternative propos¬ 
als which are not necessarily mutually 
exclusive to amend the price regula¬ 
tions to provide such production in¬ 
centives for domestic crude oil. We are 
requesting comments on these alterna¬ 
tives, and we may adopt whichever 
proposal (or variation thereof) we de¬ 
termine to be most appropriate. 

II. General Principles Underlying 
Consideration of the Proposals 

An important element of the policy 
of the DOE is to promote the maximi¬ 
zation of domestic crude oil produc¬ 
tion, and thus to promote national 
energy self-sufficienty. In a manner 
compatible with the mandates of the 
EPAA and overall national policies. 

In this connection, we wish to con¬ 
sider whether current controlled crude 
oil price levels under our regulations, 
and particularly lower tier crude oil 
price levels, may be resulting in the 
premature abandonment of domestic 
crude oil producing properties that 
would be self-sustaining in the absence 
of controls or at higher price levels. 
Also, we are aware that the present 
crude oil price control system may to 
some extent be creating incentives for 
producers not to undertake actions 
that would increase crude oil produc¬ 
tion, because allowing production to 
decline might result in more favorable 
regulatory treatment than if produc¬ 
tion efforts were maintained or in¬ 
creased. 

We desire to prevent the crude oil 
price regulations from operating in a 
fashion that is counterproductive to 
the goal of maximizing domestic crude 
oil production, and in an effort to ad¬ 
dress the potential problems discussed 
above we are setting forth, in section 
III, below\ four alternative proposals. 
These proposals would have the effect 
of permitting an increase in the price 
of crude oil produced from the proper¬ 
ties to which the provisions would 
apply, in some cases to market price 
levels. 

Our consideration of whether to 
adopt any of these proposals, and if so 
which of them (or variations of them) 
to adopt, will be guided by several con¬ 
siderations. First, we want to deter¬ 
mine whether and to what extent 
their adoption would be likely to 
result in increased production above 
that which would occur in the absence 
of their adoption. (As indicated in sec¬ 
tion V of this notice, to the extent 
that the price of low r er tier crude oil 
would be increased as a result of any 
of these proposals, a finding must be 
made that the price increase w r ould be 
likely to result in a level of production 


above that which w'ould occur in the 
absence of the price increase.) Second, 
we w'Lsh to establish at least a general 
correlation between the amount of the 
price increases that would be involved 
and the amount of increased produc¬ 
tion that would result from these pro¬ 
posals. Finally, if we determine to 
adopt any of these alternatives (or 
variations thereof), we will give appro¬ 
priate weight to the administrative 
feasibility of each particular alterna¬ 
tive or variations thereof. The matter 
of administrative feasibility involves 
such factors as the desirability of 
avoiding undue compliance costs and 
uncertainties, both for the producer 
and also for the DOE. 

In determining which if any of the 
alternatives to adopt, we will balance 
all of the foregoing considerations, as 
w r ell as any other relevant factors. We 
may adopt any variations of these pro¬ 
posals that are determined to be ap¬ 
propriate. or a combination of more 
than one of these alternatives. Our 
primary purpose is to take such action 
as may be necessary to assure that our 
regulations do not operate to produce 
the potential counterproductive re¬ 
sults described above. 

III. Alternative Amendments 
Proposed 

a. alternative proposal no. i: market 

PRICE FOR CERTAIN PRODUCTION FROM 

“marginal” properties 

This proposal is designed generally 
to provide incentives for maintaining 
marginal domestic production that 
more closely correspond to costs of 
production at different well depths. It 
is intended to determine whether pro¬ 
duction costs for domestic crude oil 
significantly increase in proportion to 
the depth of that production. For ex¬ 
ample, per-well operating costs at well 
depths of greater than 8,000 feet are 
generally significantly more than the 
per-well operating costs at depths of 
2,000 feet or less. 

While section 12 of the EPAA does 
not permit the exemption of addition¬ 
al volumes of domestic crude oil pro¬ 
duction from the composite price re¬ 
strictions of section 8 of the EPAA. 
the Conference Report accompanying 
the EPCA made it clear that Congress 
intended to provide— 

broad authority to establish ceiling prices 
for classifications of domestic crude oil pro¬ 
duction if he finds that such classifications 
are administratively feasible and will opti¬ 
mize domestic production. Subject to the 
statutory requirement that such ceiling 
price and such classification be supported 
by appropriate findings, the President 
would have authority, in certain instances, 
to establish a ceiling price which could be at 
levels above the then current market clear¬ 
ing price as long as the actual weighted 
average first sale price for the totality of do¬ 
mestic crude oil production does not exceed 
the maximum weighted average price under 
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this Act. <S. Rep. No. 94-516. 94th Cong.. 1st 
soss. 191 (1975)) 

In the exercise of this authority, we 
are proposing under this alternative to 
establish a new classification of do¬ 
mestic crude oil produced from ’'mar¬ 
ginal” properties, called "market tier” 
crude oil. which would immediately be 
eligible to be sold without regard to 
the current ceiling prices applicable to 
first sales of lower tier and upper tier 
crude oil. However, because of the con¬ 
straints of section 12 of the EPAA 
with regard to exempting additional 
volumes of domestic crude oil produc¬ 
tion from the composite price restric¬ 
tions, we would require actual volumes 
and actual first sale prices of such 
market tier crude oil to be reported to 
DOE for inclusion in the composite 
price calculations. 

Under this proposal, once qualified, 
a marginal property” would be as¬ 
signed a "Marginal Base Production 
Control Level” (BPCL), and any vol¬ 
umes of current production and sale in 
excess of the Marginal BPCL could be 
sold at market clearing prices. (All 
other volumes of current production 
and sale that are equal to or less than 
the Marginal BPCL would be classified 
as either lower tier or upper tier crude 
oil, as more fully explained below.) Ad¬ 
ditionally, an imputed decline rate 
would operate continuously to de¬ 
crease the property’s Marginal BPCL 
so as to provide an additional incentive 
to maintain or increase production 
levels. 

1. Qualification as a "marginal prop¬ 
erty" 

Inasmuch as our proposed concept 
of a "marginal property” is analogous 
to a stripper well property, and be¬ 
cause the calculations to be used in de¬ 
termining a property’s qualification 
are similar to those used for stripper 
well properties. Rulings 1974-28. 1974- 
29. 1974-30. 1975-12. 1975-15. 1977-6, 
and relevant portions of Rulings 1977- 
1 and 1977-2 would apply with respect 
to marginal properties as well as strip¬ 
per well properties. 

a. Determination of "average comple¬ 
tion depth ” 

In order to qualify a property as a 
"marginal property, a producer would 
first determine the property’s "aver¬ 
age completion depth” by computing 
the average depth, in feet, of all com¬ 
pletions of crude oil producing wells 
on the property, divided by the total 
number of crude oil producing wells 
on the property. For audit purposes, a 
producer would be required to provide 
evidence of completion depth for each 
well documented by applications for 
drilling or other permits submitted to 
the applicable Stale regulatory body. 
For properties located in States where 
no such applications are required, or 


where no such regulatory body exists, 
the producer would be required to pro¬ 
vide evidence of completion depth for 
each well documented by an affidavit 
executed by a registered petroleum en¬ 
gineer. Where a well produced crude 
oil during the qualifying period from 
two or more completion depths at the 
same time, the well could be counted 
as two or more wells—and the various 
completion depths averaged—only 
where the well qualifies as a multiple 
completion well for purposes of the 
stripper well property exemption, as 
interpreted in Ruling 1975-12, i.e.. 
where 

(a) the well consists of two (or more) sepa¬ 
rate tubing strings run Inside the casing, 
each of which carries crude oil from a sepa¬ 
rate and distinct producing formation, and 

(b) the production capabilities of each for¬ 
mation are unaffected by any change in the 
production level of any other formation pro¬ 
ducing through the same well. 

In all other cases, e.g,, where a single 
well produces crude oil from two or 
more different completion depths but 
does not otherwise meet the criteria in 
Ruling 1975-12, the producer would 
count the well as one well and would 
use as the completion depth the dis¬ 
tance in feet to the lowest completion 
depth. The only exception to this rule 
would arise where a well produced 
crude oil during the qualifying period 
from two or more separate and dis¬ 
tinct producing reservoirs, and the 
producer had properly elected to treat 
the separate reservoirs as separate 
properties during the entire qualifying 
period. In such a case, one or more 
separate and distinct reservoirs could 
qualify as marginal properties depend¬ 
ing upon average daily production 
during the qualifying period. (Com¬ 
ments are specifically requested to ad¬ 
dress the most appropriate treatment 
of separate and distinct producing res¬ 
ervoirs subject to the same right to 
produce crude oil, where the producer 
elected to segregate such reservoirs (or 
was required to reaggregate previously 
segregated reservoirs) during the 
qualifying period so that there was 
discontinuity in property treatment 
during the qualifying period.) 

b. Qualifying period 
After determining the property’s 
average completion depth, the produc¬ 
er would then determine the proper¬ 
ty’s average daily production during 
the qualifying period. Under this pro¬ 
posal, the qualifying period would 
begin on July 1, 1977 and end on June 
30. 1978, and once a property qualified 
as marginal, it would retain that 
status for the duration of price con¬ 
trols—even though production levels 
subsequently increased above the 
qualifying limits—in order to provide 
the additional incentive to increase 
production levels. We are proposing to 
use an historical qualifying period— 


rather than a "rolling” qualifying 
period as is used for the stripper well 
property exemption—so as to elimi¬ 
nate any incentive to curtail produc¬ 
tion in order to qualify a particular 
property as "marginal.” A full year 
period is proposed because our experi¬ 
ence with the stripper well property 
exemption indicates that in most cases 
one year appears to be the optimum 
period to establish marginal status 
while providing the incentive of 
market prices: It is generally long 
enough to compensate for short-term 
production anomalies and establish 
representative production levels, and 
it is not an inordinately long period of 
time for a property to be operated 
near its economic limit. 

We specifically request comments 
upon whether we should use as the 
qualifying period an historical period, 
as proposed, or rather a "rolling” 
period in which the qualifying status 
of the property would be based upon 
the consecutive 12-month period im¬ 
mediately (or a certain number of 
months) preceding the month in 
which the property would qualify for 
"marginal” status. We recognize that 
the value of avoiding incentives to cur¬ 
tail production, reflected In the use of 
a specific historical period as the 
qualifying period, must be weighed 
against the value of applying the in¬ 
centive on a basis reflecting a relative¬ 
ly current production picture for the 
property. In this regard, comments are 
requested on the feasibility of admin¬ 
istering a current qualification period 
on a case-by-case basis, with eligibility 
conditioned upon a showing that the 
property’s recent production decline 
was consistent with its historical rate 
of decline. 

c. Determination of "average daily 
production ” 

A property’s average daily produc¬ 
tion would be determined in the same 
way as is done for stripper well proper¬ 
ties, and the provisions of the relevant 
stripper well property rulings would 
be applicable with respect to such 
computations. 

1 1 Qualifying thresholds 

Once the property’s average comple¬ 
tion depth and average daily produc¬ 
tion had been determined, the produc¬ 
er would compare those figures with 
qualifying limits that we will establish, 
if this proposal is adopted, after our 
consideration of all the data submitted 
in response to this Notice and other¬ 
wise available to us. In order to pro¬ 
vide an example for data computa¬ 
tions, and for the purpose of eliciting 
comments, the qualifying limits set 
forth below should be considered as 
one possible approach: 

Average completion depth in feet 
and average daily production: 2.000 or 
more but less than 4,000—20 barrels or 
less; 4,000 or more but less than 
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6,000—25 barrels or less; 6,000 or more 
but less than 8,000—30 barrels or less; 
8.000 or more—35 barrels or less. 

For example, assume that a property 
consisted of four producing wells com¬ 
pleted at depths of 3,300 feet, 4,700 
feet. 4.500 feet, and 6,600 feet, and 
that during the qualifying period all 
four wells were operating at the maxi¬ 
mum feasible rate of production, with 
no production disruptions or other 
curtailments. Assume also that during 
this period a total of 29,500 barrels of 
crude oil, excluding condensate recov¬ 
ered in nonassociated production, were 
produced from the property. Under 
our proposal, the property's average 
completion depth would be computed 
as follows; 


ACD = 3,300 + 4,700 + 4,500 ♦ 6,600 

= 4,775 feet 


The property’s average daily produc¬ 
tion would be computed as follows: 


ADP = 29,500 barrels 

<365 days) (4 wells) 

- 20.21 barrels per well per day 

Accordingly, the property as de¬ 
scribed in the example would qualify 
as a marginal property because for its 
average completion depth of 4,775 feet 
(more than 4,000 but less than 6,000 
feet) it produced less than 25 barrels 
of crude oil per well per day during 
the qualifying period. Therefore, as of 
the effective date of this rule, if adopt¬ 
ed, the producer could certify the 
property as a marginal property and 
begin to determine volumes of market 
tier crude oil, if any. 

In the third-stage EPCA proceeding, 
referred to previously, the FEA sug¬ 
gested the possibility of adopting a 
qualifying depth/volume scale similar 
to depth allowables utilized by some 
state agencies. In addition, certain leg¬ 
islation introduced in the most recent 
session of Congress would have estab¬ 
lished qualifying levels based upon 
certain current state regulatory 
allowables. The depth/volume qualify¬ 
ing scale set forth above is based upon 
the scale proposed in recent legislation 
and based upon Texas Railroad Com¬ 
mission allowables. We specifically re¬ 
quest comments upon the economic 
bases for these qualifying limits, and 
more generally we request comments 
and information establishing produc¬ 
tion costs at various completion 
depths for purposes of establishing 
the appropriate qualifying production 
limits. 

2. Determination of market tier crude 

oil volumes 


In order to provide an incentive for 
producers to maintain production of 
crude oil from marginal properties, 
and to provide the further incentive to 
increase domestic production from 
such properties, once a property quali¬ 
fies for treatment as a marginal prop¬ 
erty the producer would be permitted 
to establish a more recent base pro¬ 
duction control level—designated as a 
Marginal BPCL—designed to provide 
an incentive base line against which 
current production levels would be 
measured for eligibility for market 
level prices. Generally, the property's 
Marginal BPCL would, in the first 
month of eligibility, be equal to a cer¬ 
tain percentage—to be established at a 
later date in light of data received in 
response to this Notice—of the proper¬ 
ty's average monthly production and 
sale of crude oil in the qualifying 
period, and would be adjusted down¬ 
ward in succeeding months. Current 
volumes of crude oil that were pro¬ 
duced and sold in excess of the Mar¬ 
ginal BPCL would be eligible for 
market prices in the first sale. Vol¬ 
umes equal to or less than the proper¬ 
ty’s Marginal BPCL would be sold as 
lower tier and upper tier crude oil in 
the same proportion as the property’s 
old-to-new crude oil ratio during the 
qualifying period. This proposal would 
have the effect of preserving a proper¬ 
ty’s relative proportions of old and 
new crude oil (as existed in the quali¬ 
fying period), and gradually releasing 
volumes of current production from 
each controlled tier to the market tier 
until the property’s Marginal BPCL 
was ultimately reduced to zero, and all 
of the property’s current production 
of crude oil could be sold at market 
prices. 

a. Calculation of the marginal BPCL 
As an example, during the first 
month after the effective date of this 
rule, if adopted, the property’s Mar¬ 
ginal BPCL would be equal to a per¬ 
centage, to be specified later, of the 
property’s average monthly produc¬ 
tion and sale of all crude oil, excluding 
condensate recovered in non-associat- 
ed production, during the qualifying 
period. In the second month, and for 
successive months thereafter, the Mar¬ 
ginal BPCL would be reduced each 
month by a reduction factor, which 
represents a specified percentage of 
the property’s Marginal BPCL for the 
first month of eligibility. 

For purposes of the examples that 
follow, and in order to solicit com¬ 
ments. we have used a 1.1 percent per 
month reduction factor, which is 
based upon an imputed decline rate 
for all marginal properties of 0.9 per 
cent month, plus an additional margin 
of 0.2 per cent per month as an addi¬ 
tional production incentive. While our 
data tend to confirm that the average 
decline rate among all domestic crude 


oil properties is on the order of 0.9 per 
cent per month, we specifically solicit 
comments addressed to the validity of 
this assumption. The imputed decline 
rate would be applicable to all margin¬ 
al properties except those that have 
demonstrated an actual historical de¬ 
cline rate of more than the imputed 
decline rate that we adopt for margin¬ 
al properties generally. For such prop¬ 
erties. the reduction factor would be 
equal to the property’s actual monthly 
historical decline rate, plus 0.2 per 
cent. Our proposal is to measure a 
property’s actual monthly decline rate 
over any 3 calendar-year period (se¬ 
lected by the producer) beginning 
after December 31. 1972 and ending 
before January 1, 1978. 

Calculation of a property’s actual de¬ 
cline rate would be accomplished by 
comparing the property’s total produc¬ 
tion and sale of crude oil during the 
first year of the 3-year period selected, 
with the property’s total production 
and sale of crude oil during the- first 
calendar year following the 3-year 
period. Where the comparison results 
in a total decline which is equal to or 
greater than the imputed decline rate, 
the reduction factor would be greater 
than the monthly reduction factor 
that we adopt for marginal properties 
generally. 

For example, assume that a margin¬ 
al property produced and sold 15,000 
barrels of crude oil during calendar 
year 1973, and that it produced and 
sold 11,000 barrels of crude oil during 
calendar year 1976. The actual decline 
rate would be calculated as follows: 

M • 1 * I 

u 

Nharc 

* * {J5J 1 P"** 1 *®*^" *** ot cructw Oil during 
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Because the marginal property in this 
example had an actual decline rate of 
less than the imputed decline rate of 
0.9 percent, the imputed decline rate 
would be used, resulting in a reduction 
factor of 1.1 percent per month. How¬ 
ever. if during 1976 the property pro¬ 
duced and sold 10,000 barrels of crude 
oil. the decline rate would be calculat¬ 
ed as follows: 


= 1 
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36 
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36 

.33 

36 


= ,00917 or .917 per cent 
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Because the marginal property in the 
second example experienced an actual 
decline rate that was greater than 0.9 
percent per month, the reduction 
factor would equal 1.17 percent per 
month, i.e., 0.917 percent per month 
plus 0.2 percent, equals 1.17. 

The following formula incorporates 
the use of the decline rate, and would 
be used to determine a property’s Mar¬ 
ginal BPCL for any month following 
qualification as a marginal property. 
To illustrate this formula, and in the 
other examples that follow, we have 
set the percentage of the property’s 
average monthly production and sale 
of all crude oil to be used in calculat¬ 
ing the property’s marginal BPCL at 
80 percent. The Marginal BPCL could 
be set anywhere from 100 percent to 
zero (as in some legislative propsals), 
and we invite comments on the level at 
which the Marginal BPCL should ap¬ 
propriately be established. 

KtnitMl »Kt • .« C^*»j (l* • 
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A • I he total n*U«r barrel, of dcAciuc crude c.l 
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C - tnun-bar of wrihr, eactodm? the current e«w>th. 
line* the effective date of tttr wction lor the 
dele of the producer‘a qua)ifleal ion utiicnewer 
• a Uteri. 

DP • the dtrltna rate tor the particular auratael 
property concerned 

Thus, each month following the ef¬ 
fective date of this rule, if adopted, 
the producer would compare the mar¬ 
ginal property’s total current monthly 
production and sale of crude oil 
against the property’s Marginal BPCL 
for that month. All crude oil produced 
and sold in the current month in 
excess of the property’s Marginal 
BPCL would qualify as market tier 
crude oil and could be sold without 
regard to the ceiling price rules of 
Part 212. The following example illus¬ 
trates such calculations. 

Assume an effective date of Decem¬ 
ber 31, 1978 for this rule, that we 
adopt an imputed decline rate of .9 
percent per month, and that a margin¬ 
al property produced and sold a total 
of 12,000 barrels of crude oil during 
the qualifying period. For purposes of 
this example, assume also that the 
property’s decline rate has been calcu¬ 
lated to be 1.03 percent per month. 
Using the formula set forth above, the 
property’s Marginal BPCL for April 
1979, for example, would be computed 
as follows: 


Marginal A ACL. • .• AA - C AB (DA ♦ .007) (.1) 

3 IS 3*? 

• .1 12.000 * 31 - 3 12.000 » 31 

- jfcir*— 

(.0103 ♦ .002)(.9) 

• .« 12019.11 - 3 11019.191 ( 0 . 0123 ) (.91 

■ 915.34 - 30.09 

• 795.25 

Assuming that production and sale of 
domestic crude oil from the property 
had declined to 900 barrels per month 
by April 1979, 114.75 barrels of crude 
oil would qualify as market tier crude 
oil in that month and could be sold 
without regard to the lower and upper 
tier ceiling price rules. The remaining 
785.25 barrels of crude oil (equal to 
the property’s Marginal BPCL) could 
qualify in whole, or in part as new 
crude oil, as explained below. 

(Once a property has qualified as 
marginal, any existing cumulative de¬ 
ficiency would be eliminated, and 
would not begin to run until such time 
as market tier crude oil had been pro¬ 
duced and sold from the property, and 
production and sale volumes subse¬ 
quently declined to below the proper¬ 
ty’s Marginal BPCL. As with the two 
tier price system, a cumulative defi¬ 
ciency rule would be used to prevent 
the practice of withholding volumes of 
current production so as periodically 
to qualify larger production volumes 
as market tier crude oil, and to provide 
an additional incentive to maintain in¬ 
creased production levels. However, 
the operation of the cumulative defi¬ 
ciency rule would be suspended during 
periods of suspended production due 
to mechanical failure or other disrup¬ 
tion in production.) 

3. Calculation of Old and New Crude 

Oil Volumes 

Under our proposal, a producer of 
crude oil from a marginal property 
would be assured of the average rela¬ 
tive proportions of old and new crude 
oil that were produced and sold from 
the property during the qualifying 
period. This would be accomplished by 
applying a “new crude oil ratio” to 
current production and sale volumes 
equal to or less than the property’s 
Marginal BPCL, which do not qualify 
as market tier crude oil. The new 
crude oil ratio would simply be a meas¬ 
ure of the proportion of new crude oil 
volumes to total crude oil volumes pro¬ 
duced and sold from the property con¬ 
cerned during the qualifying period. 
In the example above, if 1,500 barrels 
of new crude oil (properly determined 
under 10 CFR 212.72) had been pro¬ 
duced and sold from the property as 


new crude oil during the qualifying 
period, the “New crude oil ratio would 
be determined as follows: 


Maw crude oil ratio - total nuat»r ot barrel* 

of new crude ot1 produced 
and cold during the 
qualifying period 



total nuitber of barrels 
of dci.i***tlc crude oil 
produced and aold during 
the qualifying period 

1.500 

177*55 

.125 


Applying this ratio in the example 
above, the 785.25 barrels of crude oil 
not qualified as market tier crude oil 
would be classified in April 1979 as fol¬ 
lows: 


New crude oil = 

s 

Old crude oil = 


(785.25) (.125) 
117.79 barrels 

785.25 - 117.79 
667.46 barrels 


To summarize the results of the cal¬ 
culations for the marginal property 
described in the example above, the 
total production of 900 barrels of do¬ 
mestic crude oil produced and sold 
from the property in April 1979 would 
be classified as follows: 


Market tier crude all 
Mev crude oil 
Old crude oil 


114.75 barrels 
117.79 barrels 
*47.<i barrels 


Total production and sale 


900 barrels 


We invite comments on this proposal 
and in particular ask commenters for 
their views concerning (1) what per¬ 
centage of a property’s average 
monthly production and sale of all 
crude oil during the qulaifying period 
should be used in calculating the prop¬ 
erty’s Marginal BPCL under the pro¬ 
posed system and (2) what is the ap¬ 
propriate reduction factor for decreas¬ 
ing the Marginal BPCL on a monthly 
basis. 

It should be emphasized again that 
the use of an 80 percent (.8) multiplier 
for determining the initial marginal 
BPCL level is for illustrative purposes 
only. The use of that multiplier would 
mean that, if the property’s produc- 
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non in the first month after qualifica¬ 
tion equalled the average monthly 
production during the qualifying 
period. 20 percent of that production 
would be “released'* to market level 
prices. We specifically request com¬ 
ments upon whether we should adopt 
a higher or lower number as providing 
the appropriate incentive to maintain 
or increase production from marginal 
properties. 

B. ALTERNATIVE PROPOSAL NO. 21 

UPDATING OF BPCL FOR ALL PROPERTIES 

Under this proposal, which might be 
adopted independently or in conjuc- 
tion with some variation of the pro¬ 
posal described in Alternative No. 1, 
producers would be provided an option 
to establish a BPCL for a particular 
property based on production from 
the property in 1977. in addition to 
the existing options to establish the 
property's BPCL based on either 1972 
or 1975 production levels. In connec¬ 
tion with this action, the producer 
would be permitted to eliminate any 
current cumulative deficiency existing 
with respect to the property prior to 
the month in which this proposal, if 
adopted, becomes effective as a final 
rule. 

If the producer selects the 1977 cal- 
endar year to establish the property's 
BPCL under this alternative, such 
BPCL could then be adjusted. In ac¬ 
cordance with the formula of §212.76 
for determing adjusted BPCL’s, based 
upon the decline in production experi¬ 
enced between 1974 and 1977. 

This alternative would apply basical¬ 
ly to properties producing only lower 
tier crude oil. and is intended general¬ 
ly to permit producers to establish and 
thereafter adjust a BPCL that is more 
current than that provided for under 
the present provisions of the crude oil 
pricing regulations. Where elected, 
this alternative would appear to pro¬ 
vide incentives to maintain or increase 
crude oil production by allowing pro¬ 
ducers to receive upper tier prices for 
production is excess of the property's 
more recent decline rate, without re¬ 
quiring the producer to “pay back” 
front such increased production the 
amount by w hich prior production was 
less than the property's prior BPCL. 
The one-time elimination of the cur¬ 
rent cumulative deficiency would 
assure that there are no disincentives 
to increase production solely by reason 
of the fact that such increased produc¬ 
tion would otherwise be required to be 
sold at low^er tier prices. 

A variation of this proposal which 
we wish to consider is one which is 
similar in all respects, except that the 
decline rate and the adjusted BPCL 
for the property would be calculated 
in the manner provided under Alterna¬ 
tive Proposal No. I for the Marginal 
BPCL, rather than under §212.76. 


That is. the decline rate would be 
based upon the decline calculated for 
any three year period beginning after 
December 31. 1972 and ending before 
January 1. 1978. and w’ould then be ad¬ 
justed on a monthly basis rather than 
on a semi-annual basis as provided in 
§212.76. Moreover, adjustments would 
not be dependent upon whether the 
property produced only old crude oil 
or produced a total volume of crude oil 
that is below the BPCL volmnes, as is 
the case under § 212.76 . 

As proposed here, under either vari¬ 
ation of this alternative there would 
be no initial multiplier applied to the 
BPCL adopted, and the decline rate 
applied would not include any addi¬ 
tional ^incentive factor.” In these re¬ 
spects. the variations discussed above 
would differ from the manner in 
which the Marginal BPCL would be 
established under Alternative Propos¬ 
al No. 1. 

C. ALTERNATIVE PROPOSAL NO. 3! RELEASE 

OF SOME CRUDE OIL PRODUCTION FROM 

ALL WELLS TO MARKET PRICES 

Under this proposal, a certain 
volume of the daily crude oil produc¬ 
tion of each well on a property would 
be eligible for sale at market clearing 
prices. We are. specifically soliciting 
comments on the question of how 
many barrels of crude oil per day per 
well should be released to market 
prices under this proposal iu order to 
provide an adequate incentive for 
maintaining domestic production. For 
example, we could permit the first 10 
barrels per day of crude oil produced 
from each w^ell on a property to be 
sold at market clearing prices to pro¬ 
vide an incentive for domestic produc¬ 
tion. This should counteract any ten¬ 
dency of producers to refrain from 
stimulating recovery, but instead al¬ 
lowing production to decline normally, 
in order to qualify lor stripper well 
pricing under the current regulations. 

As a variation of this proposal, the 
incentive of releasing a certain volume 
of crude oil to market prices might be 
applied only to those properties that 
have secondary or tertiary recovery 
projects in order to encourage the use 
of enhanced recovery' methods. In 
commenting on this proposal corn- 
raenters are asked to address the ques¬ 
tion as to w hether it w T ould be neces¬ 
sary and administratively feasible for 
us to require some type of evidence, 
such as state agency certification, that 
the property for which the incentive is 
sought is subject to a bona fide sec¬ 
ondary or tertiary recovery project. 

D. ALTERNATIVE PROPOSAL NO. 4: 

INCREASE IN LOWER TIER CEILING PRICE 

This proposal would increase the 
ceiling price of lower tier crude oil by 
an amount to be determined in light of 


data received in response to this 
Notice. 

On September 1. 1977, the FEA 
issued Crude Oil Price Schedule No. 8 
(42 FR 45284. September 9. 1977), 
which implements the policy con¬ 
tained in the President's National 
Energy Plan and provides for monthly 
increases in low r er tier and upper tier 
ceiling prices, beginning September I. 
1977. at the rate of Inflation (meas¬ 
ured by the first revision of the GNP 
deflator). 

Comments received in connection 
with the rulemaking proceeding that 
culminated in Crude Oil Price Sched¬ 
ule No. 8 indicated that adjustments 
to the lower tier ceiling price meas¬ 
ured by the adjusted GNP deflator 
might not be adequate to k*»ep pace 
with increasing costs of oil field mate¬ 
rials and services, with the result that 
operating costs may begin to exceed 
revenues for certain types of produc¬ 
tion subject to lower tier ceiling prices. 
Accordingly, we are interested in this 
proceeding In receiving data related to 
documented operating costs (both gen¬ 
erally and with respect to particular 
properties), and the extent, if any. to 
which these operating costs are ap¬ 
proaching lower tier ceiling price 
levels. 

We also request comments as to 
whether as an incentive for domestic 
crude oil production, it is necessary to 
raise the ceiling price of lower tier 
crude oil generally, or whether case- 
by-case determinations by the Office 
of Hearings and Appeals are sufficient 
for this purpose. Commonters are 
asked to specify, and support with 
data, the increment to the low’er tier 
ceiling price which they consider nec¬ 
essary to provide an adequate incen¬ 
tive for domestic production. With re¬ 
spect to this and the other proposals, 
specific comments are requested on 
whether the increased revenues to 
producers that would result from 
adoption of the proposals are needed 
to meet current operating expenses, to. 
provide funds for new enhanced recov¬ 
ery projects, or to provide funds for 
exploi*at!on activities. 

IV. Other Conforming Amendments 

Should we decide to adopt any of 
the proposals described in this Notice, 
other conforming amendments to the 
Mandatory Petroleum Allocation and 
Price Regulations w r ould need to be 
made. Although w*e are not proposing 
specific conforming • amendments in 
this Notice, we solicit comments on 
the particular areas identified below, 
as w T ell as any other technical amend¬ 
ments that would be needed. 

1. With respect to Alternative Pro¬ 
posals No. 1 and No. 3, the certifica¬ 
tion requirements in 10 CFR 212.131 
would need to be amended so that 
actual volumes and prices of market 


FEDERAL REGISTER, VOL 43. NO. 217—WEDNESDAY, NOVEMBER 8. 1978 




52192 


PROPOSED RULES 


tier crude oil could be identified in 
first sales, and reported to the DOE. 
as crude oil volumes and prices to be 
used in determining compliance with 
the composite price restrictions of sec¬ 
tion 8 of the EPAA. 

2. Again with respect to Alternative 
Proposals No. 1 and No. 3, technical 
amendments to the Entitlements Pro¬ 
gram would have to be made so that 
volumes of market tier crude oil could 
be treated as “exempt” crude oil and 
properly cost equalized. 

3. In the case of Alternative Propos¬ 
al No. 1, substantive amendments to 10 
CFR 212.75 applicable to unitized 
properties may be appropriate to avoid 
the creation of a disincentive to pro¬ 
ducers of marginal properties to enter 
unitization agreements. 

Comments should address these and 
any other collateral issues that may be 
raised by the alternative proposals dis¬ 
cussed in this Notice. 

V. Findings Required by EPAA Sec¬ 
tion 8(b)(2); Specific Information 

Requested 

Section 8(b)(2) of the EPAA pro¬ 
vides: 

(2) No amendment to the regulation under 
section 4(a) after the date of enactment of 
this section may permit, in any month 
which begins after such date, an Increase in 
the price for any volume of old crude oil 
production from any properties unless the 
President finds that such amendment— 

(A) will give positive incentives for <i) en¬ 
hanced recovery techniques, or (ii) deep ho¬ 
rizon development, from such properties; or 

(B) is necessary to take into account de¬ 
clining production from such properties; 
and 

(C) is likely to result in a level of produc¬ 
tion from such properties beyond that 
which would otherwise occur if no such 
amendment w r ere made. 

To the extent that any proposal set 
forth above, if adopted, would result 
in any volumes of old crude oil (as de¬ 
fined in the EPAA) being sold prior to 
June 1. 1979, at prices in excess of the 
lower tier ceiling price rule, the EPAA 
section 8(b)(2) findings set forth above 
would be required to be made. 

Because of the constraints imposed 
by EPAA section 8(b)(2), we wish to 
emphasize that the alternative propos¬ 
als set forth in this Notice with re¬ 
spect to incentives for domestic pro¬ 
duction can be seriously considered 
only if supported by detailed cost and 
revenue data. Therefore, to the extent 
that comments are submitted in re¬ 
sponse to this Notice either in support 
of or in opposition to particular incen¬ 
tives, they should be accompanied by 
as much supporting financial data, 
either general in nature or relating to 
specific properties, as are available to 
the commenter. As noted below, we 
will treat as confidential (according to 
our determination), and withhold 
from the public, data submitted pursu¬ 


ant to this Notice that are proprietary 
in nature, that are so labelled and that 
are otherwise submitted in accordance 
with the procedures set out below for 
the submission of confidential data. 

In order to help focus comments on 
those issues of most interest in connec¬ 
tion with incentives for production 
from marginal properties and other 
domestic production, we request that 
commenters address themselves to as 
many of the following issues as possi¬ 
ble, in addition to those issues previ¬ 
ously identified in the discussion of 
particular alternatives: 

(1) Whether, as a general regulatory 
policy, incentives are needed to main¬ 
tain production from “marginal’* wells, 
such as those described above, or 
whether a case-by-case analysis by the 
Office of Hearings and Appeals is suf¬ 
ficient to provide such incentives. 

(2) Whether, if generally-applicable 
incentives are adopted, a case-by-case 
analysis by the Office of Hearings and 
Appeals would continue to be neces¬ 
sary to provide relief to other “mar¬ 
ginal” properties not explicitly, cov¬ 
ered by those regulations. 

(3) Whether, and to what extent, if 
any, the incentives discussed above 
would, if adopted, result in an overall 
increase in total recoverable domestic 
crude oil reserves or in the amount of 
crude oil recovered from any particu¬ 
lar reservoir or property. 

(4) The extent to which price in¬ 
creases to provide the incentives that 
are suggested would affect actual com¬ 
posite price levels. 

(5) Whether alternative or addition¬ 
al incentives, other than those de¬ 
scribed above, might better optimize 
domestic production in general and 
production from marginal properties 
in particular. 

(6) Whether the following param¬ 
eters, including representative per- 
barrel oil well production cost data, 
would be appropriate in a generally- 
applicable regulation to describe cate¬ 
gories of “marginal” production: pro¬ 
duction rate in barrels per day, well 
depth (by 2,000 foot or other incre¬ 
ments), the type of artificial lift used, 
the crude oil/water production ratio; 
and whether there are any other crite¬ 
ria that would be appropriate and 
practical for this purpose. 

(7) Whether well depth should be 
measured as the distance from ground 
level to the point of perforation. Also, 
by what physical means should well 
depth be measured? 

(8) Whether classifications of “mar¬ 
ginal” crude oil production should be 
established and calculated on a well- 
by-well, lease, reservoir, property, or 
other basis. 

(9) Whether a qualified marginal 
property should retain its status once 
qualified (as with stripper well proper¬ 
ties), or whether such properties 


should be required to requalify peri¬ 
odically. If so, should requalification 
occur annually, semi-annually, month¬ 
ly, or on some other periodic basis? 

(10) Whether the initial qualifica¬ 
tion period for marginal properties 
should be the twelve months proposed, 
or some other period. 

(11) Whether the price of crude oil 
produced and sold in excess of a prop¬ 
erty’s Marginal BPCL should be per¬ 
mitted in first sales to receive a 
market clearing price. If so. what are 
the economic justifications, including 
representative production cost data? 

(12) We understand that offshore 
production operations are generally 
more expensive than onshore oper¬ 
ations and we solicit comments as to 
whether modifications might be made 
to the depth bracket and average daily 
production thresholds proposed in this 
Notice so that they might be applied 
to offshore wells. 

(13) Data are also requested on the 
extent to which inflation of oil field 
materials and service costs is compara¬ 
ble to the adjusted GNP deflator, as 
measured since February 1, 1976 and 
as measured since May 1, 1973, and 
the extent to which such inflation has 
caused operating costs to approach or 
exceed lower tier ceiling price levels. 
In this regard, we request specific data 
regarding operating costs generally, 
and with regard to specific properties. 

(14) We also solicit data on the 
number of wells that have been 
plugged and abandoned since Febru¬ 
ary 1, 1976 (as compared with the 
number of wells that were plugged and 
abandoned in historical periods prior 
to February 1, 1976), and estimates of 
volumes of domestic crude oil. if any. 
that have been lost as a result. 

VI. Additional Proposal To Elimi¬ 
nate 21 Cents Per Barrel Entitle¬ 
ment Penalty for Uncontrolled 

Crude Oil 

In its March 29. 1976 amendments to 
the entitlements program (41 FR 
13899, April 1. 1976), the FEA adopted 
a fixed advantage or bias under the 
program for refiners’ receipts of lower 
and upper tier domestic crude oils as 
compared with receipts of imported 
crude oil. This adjustment is imple¬ 
mented by fixing the entitlement price 
at an amount that is 21 cents less than 
the exact differential between the 
weighted average cost of refiners’ re¬ 
ceipts of imported and exempt domes¬ 
tic crude oils, on the one hand, and 
those of lower tier crude oil, on the 
other. 

The FEA stated its rationale for this 
provision as follows: 

FEA has further concluded, on the basis 
of comments solicited and received on this 
issue, that a fixed advantage of 21 cents per 
barrel for all domestic crude oil production 
over receipts of imported crude oil is also 
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appropriate, in that the import program 
Identifies this amount as being necessary to 
preserve incentives for refining domestic 
crude oil. Tlius, §211.67(i) has been amend¬ 
ed to proride that the entitlement price will 
be the exact differential between the 
weighted average costs to refiners of old oil 
and of imported crude oil less 21 cents. (41 
FR at 13901) 

It appears that this fixed advantage 
for refiners’ receipts of domestic crude 
oil may not be serving the purpose for 
which it was intended, and may be im¬ 
posing an inappropriate burden on 
those refiners that are dependent 
upon imported crude oil. We have 
therefore tentatively concluded that 
this 21 cents per barrel penalty should 
be eliminated. In this regard it should 
be noted that there now appear to be 
adequate incentives to refine domestic 
crude oil. including, in addition to spe¬ 
cial entitlements adjustments such as 
those for heavy California crude oil. 
the fact that the average cost of im¬ 
ported crude oil exceeds that of un¬ 
controlled domestic crudes that are 
also used in calculating the entitle¬ 
ments price, even without the 21 cents 
penalty. We are interested in receiving 
comments upon this proposal, and 
views as to whether the benefit (if 
any) from the penalty is outweighed 
by any adverse competitive impact 
upon import-reliant refiners. Com¬ 
ments are also requested on whether 
the deletion of this 21 cents per barrel 
entitlement adjustment should be ac¬ 
companied by a corresponding in¬ 
crease in the lower tier ceiling price 
pursuant to the alternative proposal 
set forth earlier in this Notice. 

Removal of this penalty would be ac¬ 
complished by amending §211.67(0(4) 
to provide that the entitlement price 
is equal to the exact differential, for 
the month concerned, between the 
weighted average costs to refiners of 
lower tier crude oil and such weighted 
average cost of imported crude oil, 
ANS crude oil, stripper well crude oil, 
incremental tertiary crude oil, and 
other exempt domestic crude oils. In 
addition, reference to the 21 cents per 
barrel disadvantage. found in 
§ 211.67(b)(2) (relating to the calcula¬ 
tion of the entitlement obligation for 
upper tier crude oil) would be deleted. 

VII. Comment Procedures 

A. WRITTEN COMMENTS 

You are invited to participate in this 
proceeding by submitting data, views 
or arguments with respect to the 
issues set forth in this Notice. Com¬ 
ments should be submitted to the ad¬ 
dress indicated in the “ADDRESSES” 
section of this Notice and should be 
identified on the outside envelope and 
on documents submitted with the des¬ 
ignation “Production Incentives for 
Marginal Properties.” Docket No. 
ERA-R-78-18. You should submit fif¬ 


teen copies. All comments received will 
be available for public inspection in 
the DOE Reading Room GA-152. 
James Forrestal Building, 1000 Inde¬ 
pendence Avenue SW., between the 
hours of 8:00 ajn. and 4:30 p.m., 
Monday through Friday. We will con¬ 
sider all comments received by Janu¬ 
ary 22, 1979, 4:30 p.m. 

You should identify separately any 
information or data you consider to be 
confidential and submit them in writ¬ 
ing, one copy only. We reserve the 
right to determine the confidential 
status of the information or data and 
to treat them according to our deter¬ 
mination. 

B. PUBLIC HEARINGS 

1. Request Procedure —The times 
and places for the hearings are indi¬ 
cated in the “DATES” and “AD¬ 
DRESSES” section of this Notice. If 
necessary to present all testimony, 
hearings will be continued at 9:30 a.m. 
of the next business day following the 
first day of the hearing. 

You may make a w f ritten request for 
an opportunity to make an oral pres¬ 
entation at the hearings. The requests 
should contain a phone number where 
you may be contacted through the day 
before the hearing. Since it may be 
necessary to limit the number of per¬ 
sons making such presentations, you 
should be prepared to describe your 
interest in this proceeding, and why 
you are a proper representative of a 
group or class or persons that has 
such an interest, and to give a concise 
summary of your proposed oral pres¬ 
entation. 

We will notify each person selected 
to be heard before 4:30 p.m., January 
5, 1979. Persons scheduled to speak at 
the hearings must bring 100 copies of 
their statement to the appropriate 
hearing location indicated in the "AD¬ 
DRESSES” section of this Notice on 
the date of the hearing. 

2. Conduct of the Hearings. We re¬ 
serve the right to select the persons to 
be heard at these hearings, to sched¬ 
ule their respective presentations, and 
to establish the procedures governing 
the conduct of the hearings. The 
length of each presentation may be 
limited, based on the number of per¬ 
sons requesting to be heard. 

We will designate a DOE official to 
preside at the hearings, which will not 
be judicial or evidentiary-type in 
nature. Questions may be asked only 
by those conducting the hearings, and 
there will be no cross-examination of 
persons presenting statements. Any 
decision made by the DOE with re¬ 
spect to the subject matter of the 
hearings will be based on all informa¬ 
tion available to the DOE. At the con¬ 
clusion of all initial oral statements, 
each person who has made an oral 
statement will be given the opportuni¬ 


ty. if he or she so desires, to make a re¬ 
buttal statement. The rebuttal state¬ 
ments w f ill be given in the order in 
which the initial statements were 
made and will be subject to time limi¬ 
tations. 

You may submit questions to be 
asked of any person making a state¬ 
ment at the hearings. Such questions 
must be submitted to the address indi¬ 
cated above for requests to speak, for 
the location concerned, three days 
before the hearings. If you wish to ask 
a question at the hearings, you may 
submit it, in writing, to the presiding 
officer. We will determine whether the 
question is relevant, and whether the 
time limitations permit it to be pre¬ 
sented for answer. 

The presiding officer will announce 
any further procedural rules needed 
for the proper conduct of the hearing. 

We will have transcripts of the hear¬ 
ings made and we will retain the entire 
record of the hearings, including the 
transcripts, and make them available 
for inspection at the DOE Freedom of 
Information Office. Room GA-152. 
James Forrestal Building. 1000 Inde¬ 
pendence Avenue SW.. Washington. 
D.C., between the hours of 8:00 a.m. 
and 4:30 p.m.. Monday through 

Friday. You may purchase a copy of 
the transcript from the reporter. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, as amended, a 
copy of this Notice has been submitted 
to the Administrator of the Environ¬ 
mental Protection Agency for his com¬ 
ments concerning the impact of this 
proposal on the quality of the environ¬ 
ment. The Administrator had no com¬ 
ments on this proposal. 

We have determined that this Notice 
proposes the adoption of a significant 
regulation requiring the preparation 
of a regulatory analysis for purposes 
of Executive Order No. 12044. “Im¬ 
proving Government Regulations” (43 
FR 12661, March 24. 1978) and the 
DOE Interim Management Directive, 
“Procedures for the Development and 
Analysis of Regulations, Standards, 
and Guidelines” (43 FR 18634. May 1. 
1978). Accordingly, a regulatory analy¬ 
sis is In preparation and will be availa¬ 
ble upon completion in the near 
future. 

Pursuant to the requirements of the 
Department of Energy Organization 
Act (Pub. L. 95-91), a copy of this 
Notice has been referred, concurrently 
with its issuance, to the Federal 
Energy Regulatory Commission for a 
determination, within the comment 
period prescribed herein, whether the 
proposed amendments would signifi¬ 
cantly affect any matter within the 
Commission’s jurisdiction. 

(Emergency Petroleum Allocation Act of 
1973. Pub. L. 93-159. as amended. Pub. L. 
93-511, Pub. L. 94-99. Pub. L. 94-133, Pub. L. 
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94-163. and Pub. L. 94-385; Federal Energy 
Administration Act of 1974. Pub. L. 93-275, 
as amended. Pub. L. 94-385; Energy Policy 
and Conservation Act. Pub. L. 94-163, as 
amended. Pub. L. 94-385; E.O. 11790. 39 FR 
23185; Department of Energy Organization 
Act. Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 

In consideration of the foregoing, we 
propose to amend Parts 211 and 212 of 
Chapter II. Title 10 of the Code of 
Federal Regulations, as set forth 
below. 

Issued in Washington, D.C., Novem¬ 
ber 2, 1978. 

David J. Bardin, 
Administrator, Economic 
Regulatory Administration, 

Alternative No. 1 

1. Section 212.73 is amended to 
revise paragraph (a) to read as follows: 

§ 212.73 Lower tier ceiling price rule. 

(a) Rule.— Except as provided in 
§212.74 with respect to new crude oil; 
except as provided in §212.75 for cer¬ 
tain crude oil produced from unitized 
properties; except as provided in 
§ 212.78 for incremental crude oil pro¬ 
duced from qualified tertiary en¬ 
hanced recovery projects; except as 
provided in Supart C of this Part for 
exempt crude oil; and except as pro¬ 
vided in §212.79 with respect to 
market tier crude oil, no producer may 
charge a price.higher than the lower 
tier ceiling price for any first sale of 
domestic crude oil. 

• • • • • 

2. A new § 212.79 is added to read as 
follows: 

§212.79 Crude oil produced and sold from 
marginal properties. 

(a) Rule.— Notwithstanding the pro¬ 
visions of § 212.73(a), a producer may 
in any month charge any price in first 
sales of market tier crude oil produced 
and sold from a marginal property. 

(b) Definitions.— For purposes of 
this section— 

‘ Average completion depth" means 
for a particular marginal property the 
sum of all completion depths for all 
wells that produced crude oil (exclud¬ 
ing condensate recovered in nonasso- 
ciated production) from the property 
during the qualifying period, divided 
by the number of wells that produced 
crude oil (excluding condensate recov¬ 
ered in nonassociated production) 
during the qualifying period. 

"Average daily production” means 
the Qualified maximum total produc¬ 
tion of crude oil (excluding condensate 
recovered in nonassociated produc¬ 
tion) produced from a property, divid¬ 
ed by 365 times the number of wells 
that produced crude oil (excluding 
condensate recovered in nonassociated 
production) from that property in the 


qualifying period. To qualify as maxi¬ 
mum total production, each well on 
the property must have been main¬ 
tained at the maximum feasible rate 
of production throughout the qualify¬ 
ing period and in accordance with rec¬ 
ognized conservation practices, and 
not significantly curtailed by reason of 
mechanical failure or other disruption 
in production. 

“Completion depth” means the 
depth in feet measured from the sur¬ 
face of the earth to the deepest point 
of perforation from which a well pro¬ 
duces crude oil. 

“Decline Rate” means, with respect 
to a particular marginal property, (1) 
the imputed decline rate, which is 
equal to-percent; or (2) the prop¬ 

erty’s actual decline rate during any 
three calendar year period beginning 
after December 31, 1972 and ending 
before January 1, 1978, determined 
pursuant to the following formula: 


W • 1 (p) 

H 

Mttrti 

A * trw total ftu »tier ot barrel* ot doftastic 

crwdv oil produced and told from tit* preparry 
concerned during the first calendar year 
following Ui« three calendar year |«ricd 

t the total nua bet ot barrels of donrme 

crude oil produced and sold from the property 
concerned during the first calendar year of 
the three calendar year period. 

whichever decline rate is greater. 

“Marginal base production control 
level” means a number of barrels of 
crude oil computed pursuant to the 
following formula: 

Marginal MCI • < l AD - C A» IP* • 111 

jW ll? 

Where; 

A • the total r.unbaj ol barrels of domestic crude Oil 
produced and aold Iron the Margin*. property 
concerned dating the guelifyiog period- 

H • the nuefeat of day* in the current month 

C • the number of month*, escluding the current month. 
Since the effect iv« d..tr of thle section 

DA • the decline rate for trot particular marginal 
property concerned 

“Marginal cumulative deficiency” 
means, for a particular marginal prop¬ 
erty, the total number of barrels by 
which production and sale of crude oil 
has been less than the property’s mar¬ 
ginal base production control level 
subsequent to the first month in 
which market tier crude oil was pro¬ 
duced and sold from the marginal 
property concerned, minus the total 
number of barrels of domestic crude 
oil produced and sold from the mar¬ 
ginal property in each prior month, 
which was in excess of the property’s 
marginal base production control level 
for that month but which was not 
classified as market tier crude oil be¬ 
cause of this requirement to reduce 
the amount of market tier crude oil 
each month by the amount of the 
marginal cumulative deficiency. For 


any month during which the marginal 
property produces no crude oil be¬ 
cause production is curtailed or other¬ 
wise disrupted, the marginal cumula¬ 
tive deficiency shall be reduced by the 
number of barrels of domestic crude 
oil that would otherwise have been 
produced and sold from the marginal 
property in that month had the pro¬ 
duction curtailment or disruption not 
occurred. “Marginal property” means 
a property whose average daily pro¬ 
duction of crude oil (excluding conden¬ 
sate recovered in non-associated pro¬ 
duction) per well during the qualifying 
period did not exceed the number of 
barrels shown in the following table 
for the corresponding average comple¬ 
tion depth: 

Table 

Average completion depth in feet Barrels per day 


2.000 or more but less than 4.000.... _or less 

4.000 or more but less than 6.000.... _or less 

6,000 or more but less than 8.000.... _ or less 

8.000 or more.. ..or less 


“Market tier crude oil” means, with 
respect to a particular marginal prop¬ 
erty, the total number of barrels of do¬ 
mestic crude oil produced and sold 
from the marginal property in a par¬ 
ticular month, less the marginal base 
production control level for the mar¬ 
ginal property concerned, less the 
marginal property’s marginal cumula¬ 
tive deficiency. 

“New crude oil” means, with respect 
to a particular marginal property, the 
total number of barrles of domestic 
crude oil produced and sold from the 
marginal property in a particular 
month less the total number of barrels 
of market tier crude oil produced and 
sold from the marginal property in 
that month, times the new crude oil 
ratio for the marginal property. 

“New crude oil ratio” means, with 
respect to a particular marginal prop¬ 
erty, the total number of barrels of 
new crude oil (determined pursuant to 
§212.72) produced and sold from the 
property concerned during the quali¬ 
fying period, divided by the total 
number of barrles of domestic crude 
oil produced and sold from the proper¬ 
ty concerned during the qualifying 
period. 

“Old crude oil” means, with respect 
to a particular marginal property, the 
total number of barrels of domestic 
crude oil produced and sold from the 
marginal property in a particular 
month, less the number of barrels of 
market tier crude oil produced and 
sold from the property concerned in 
that month, less the number of barrels 
of new crude oil produced and sold 
from the property concerned in that 
month. 

“Qualifying period” means the 12- 
month period ending June 30, 1978. 
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Alternative No. 2 

1. Section 212.72 is amended by re¬ 
vising the definitions of “Base produc- 
tioan control level,” “Current cumula¬ 
tive deficiency.” and “New crude oil” 
to read as follows: 

§212.72 Definitions. 

# • » * * 

“Base production control level” 
means: (1) With respect to months 
ending prior to February 1. 1976: 

(A) If crude oil was produced and 
sold from the property concerned in 
every month of 1972, the total number 
of barrels of domestic crude oil pro¬ 
duced and sold from that property in 
the same month of 1972: 

(B) If crude oil was not produced 
and sold from the property concerned 
in every month of 1972, the total 
number of barrels of crude oil pro¬ 
duced and sold from that property in 
1972, divided by 12; 

(2) With respect to months com¬ 
mencing after January 31, 1976, 

except as provided in § 212.76, either: 

(A) The total number of barrels of 
old crude oil produced and sold from 
the property concerned during calen¬ 
dar year 1975, divided by 365, multi¬ 
plied by the number of days in the 
month in 1975 which corresponds to 
the month concerned; or 

(B) If the producer elects to certify 
crude oil sales for 1972 in accordance 
with § 212.131(a)(2), the total number 
of barrels of crude oil produced and 
sold from the property concerned 
during the calendar year 1972, divided 
by 366, multiplied by the number of 
days during the month in 1972 which 
corresponds to the month concerned. 

(3) With respect to months com¬ 
mencing after-, except as pro¬ 

vided in § 212.76 either: 

(A) The total number of barrels of 
old crude oil produced and sold from 
the property concerned during calen¬ 
dar year 1977, divided by 365, multi¬ 
plied by the number of days in the 
month in 1977 which corresponds to 
the month concerned, or 

(B) If the producer elects to certify 
crude oil sales for 1975 in accordance 
with § 212.131(a)(2), the total number 
of barrels of old crude oil produced 
and sold from the property concerned 
during calendar year 1975, divided by 
365. multiplied by the number of days 
in the month in 1975 which corre¬ 
sponds to the month concerned; or 

(C) If the producer elects to certify 
crude oil sales for 1972 in accordance 
with § 212.131(A)(2), the total number 
of barrels of crude oil produced and 
sold from the property concerned 
during the calendar year 1972, divided 
by 366, multiplied by the number of 
days during the month in 1972 which 
corresponds to the month concerned. 


“Current cumulative deficiency” 
means: (1) prior to February 1, 1976, 
the total number of barrels by which 
production and sale of crude oil was 
less than the base production control 
level, for all months in which produc¬ 
tion and sale of crude oil was less than 
the base production control level, sub¬ 
sequent to the first month in which 
new crude oil was produced and sold, 
minus the total number of barrels of 
domestic crude oil produced and sold 
in each prior month which was in 
excess of the base production control 
level for that month, but which was 
not classified as new crude oil because 
of this requirement to reduce the 
amount of new crude oil in each 
month by' the amount of the current 
cumulative deficiency; 

(2) Prior to -, the total 

number of barrels by which produc¬ 
tion and sale of crude oil has been less 
than the base production control level 
subsequent to the first month (after 
February 1, 1976) in which new crude 
oil was produced and sold, minus the 
total number of barrels of domestic 
crude oil produced and sold in each 
prior month after February 1, 1976, 
which was in excess of the base pro¬ 
duction control level for that month, 
but which w r as not classified as new 
crude oil because of this requirement 
to reduce the amount of new crude oil 
in each month by the amount of the 
current cumulative deficiency; 

(3) Effective -, the total 

number of barrels by which produc¬ 
tion and sale of crude oil has been less 
than the base production control level 
subsequent to the first month (after 

-,) In which new crude oil was 

produced and sold, minus the total 
number of barrels of domestic crude 
oil produced and sold in each prior 

month after-, 1976 which was 

in excess of the base production con¬ 
trol level for that month, but which 
was not classified as new crude oil be¬ 
cause of this requirement to reduce 
the amount of new crude oil in each 
month by the amount of the current 
cumulative deficiency. 


“New crude oil” means, with respect 
to a specific property: (1) Prior to Feb¬ 
ruary 1. 1976, the total number of bar¬ 
rels of domestic crude oil produced 
and sold in a specific month, less (A) 
the base production control level for 
that month, and less (B) the current 
cumulative deficiency; 

(2) Prior to -, the total 

number of barrels of domestic crude 
oil produced and sold in a specific 
month, less (A) the property’s base 
production control level for that 
month and less (B) the current cumu¬ 
lative deficiency since February 1. 
1976; 


(3) Effective -. the total 

number of barrels of domestic crude 
oil produced and sold in a specific 
month, less (A) the property’s base 
production control level for that 
month and less (B) the current cumu¬ 
lative deficiency since -; and 

shall not in any period include any 
number of barrels not certified as new 
crude oil pursuant to the provisions of 
§ 212.131(a)(1) within the consecutive 
two-month period immediately suc¬ 
ceeding the month in which the crude 
oil is produced and sold, except where 
such recertification is explicitly re¬ 
quired or permitted by FEA order, in¬ 
terpretation. or ruling. 

2. Section 212.76 is revised to read as 
follows: 

§ 212.76 Adjustments to base production 
control levels. 

(a) Eligibility. (1) with respect to 
each property from which no new 
crude oil is produced in any month in 
the 5-month period ending June 30, 

1976, or ending -, [5 months 

after the effective date] if the BPCL is 
established under paragraph <3)(A) of 
the definition of BPCL in §212.76, a 
producer may, for each 6-month semi¬ 
annual period commencing after June 

30, 1976 or-, as the case may 

be, adjust the base production control 
level for the property concerned for 
each montli during that 6-month 
period in accordance with paragraph 
(b) of this section. 

(2) With respect to each property 
from which new crude oil is produced 
and any month in the 5-month period 
ending June 30, 1976, or ending 

-[5 months after the effective 

date] if the BPCL is established under 
paragraph (3)(A) of the definition of 
BPCL in §212.76, a producer may 
adjust the base production control 
levels applicable thereto in accordance 
with paragraph (b) of this section, 
commencing with the 6-month semian¬ 
nual period immediately following a 6- 
month semiannual period ending sub¬ 
sequent to June 30, 1976 or-, 

as the case may be, in which the total 
amount of crude oil produced and sold 
from the property concerned was less 
than the sum of the base production 
control levels for that period. 

(b) Rule. The base production con¬ 
trol level for properties which qualify 
for an adjusted base production con¬ 
trol level may be adjusted only in ac¬ 
cordance with the following formulae: 


(It For the first six-month aami-snnuel period: 

ABKX • (l - HIT* (®*C**> 

(2) Tor etch Subsequent six-month semi-annuel period 

All PCX • (1 - (ABFCL*) 

e • 

Where: 
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ABPCL^ The adjusted base produc¬ 
tion control level for the month con¬ 
cerned. 

BPCL = The base production control 
level for the month concerned, com¬ 
puted under § 212.72 as revised effec¬ 
tive -. 

ABPCL-The sum of the adjusted 
base production control levels for the 
immediately preceding 6 month period 
as computed pursuant to this section, 
divided by the number of days in that 
period and multiplied by the number 
of days in the month concerned. 

ARPD = The annual rate of produc¬ 
tion decline applicable to the property 
concerned. If the BPCL is established 
under paragraph <3KB) or <3X0 of 
the definition of BPCL in § 212.72, the 
ARPD is determined by subtracting 
the total amount of crude oil produced 
and sold from the property concerned 
in 1975 from that property’s total 
amount of crude oil produced and sold 
in 1972. The result, expressed as a per¬ 
centage of the total amount of crude 
oil produced and sold from that prop¬ 
erty in 1972, is divided by three to 
obtain the ARPD. If the BPCL is es¬ 
tablished under paragraph (3 HA) of 
the definition of BPCL in § 212.72, the 
ARPD is determined by subtracting 
the total amount of crude oil produced 
and sold from the property concerned 
in 1977 from that property’s total 
amount of crude oil produced and sold 
in 1974. The result, expressed as a per¬ 
centage of the total amount of crude 
oil produced and sold from that prop¬ 
erty in 1974, is divided by three to 
obtain the ARPD. 

Alternative No. 3 

1. Section 212.73 is amended to 
revise paragraph ta) to read as follows: 

§ 212.73 Lower tier ceiling price rule. 

(a) Rule . Except as provided in 
§212.74 with respect to new crude oil; 
except as provided in §212.75 for cer¬ 
tain crude oil produced from unitized 
properties; except as provided in 
§212.78 for incremental crude oil pro¬ 
duced from qualified tertiary en¬ 
hanced recovery projects; except as 
provided in Subpart C of this Part for 
exempt crude oil; and except as pro¬ 
vided in §212.79 with respect to 
market tier crude oil. no producer may 
charge a price higher than the lower 
tier ceiling price for any first sale of 
domestic crude oil. 


2. A new § 212.79 is added to read as 
follows: 

§ 212.79 Market tier price rule. 

(a) Rule. Notwithstanding the provi¬ 
sions of § 212.73 (a), a producer may in 
any month charge any price in first 

sales of the first-barrels of crude 

oil produced per day from each well on 
a property. 

Alternative No. 4 

1. Section 212.73 is amended to 
revise paragraphs (b) and (c) to read 
as follows: 

§ 212.73 Lower tier ceiling price rule. 


(6) Lower tier ceiling price determi- 
nation other than in Alaska and Cali¬ 
fornia. The lower tier ceiling price for 
a particular grade of domestic crude 
oil in a particular field other than in 
Alaska or California is the sum of: (1) 
The highest posted price at 6 a.m., 
local time. May 15. 1973, for transac¬ 
tions in that grade of crude oil in that 
field, or if there was no posted price in 
that field for that grade of domestic 
crude oil. the related price for that 
grade of domestic crude oil which is 
most similar in kind and quality in the 
nearest field for which prices were 
posted; plus <2)-per barrel. 

(c) Lower tier ceiling price determi¬ 
nation in Alaska and California . In 
Alaska and California, the lower tier 
ceiling price for a particular grade of 
domestic crude oil in a particular field 
is the sum of: <1) The highest posted 
price at 6 a.m., local time. May 15. 
1973. for transactions in that grade of 
crude oil in that field, or if there was 
no posted price in that field for that 
grade of domestic crude oil, the relat¬ 
ed price for that grade of domestic 
crude oil which is most similar in kind 
and quality in the nearest field for 
which prices were posted; plus (2) 

-per barrel; plus (3) 2 cents for 

each degree API gravity between 34 
degrees API gravity and 40 degrees 
API gravity that the domestic crude 
oil being offered for sale is below 40 
degrees API gravity, plus (4) 3 cents 
for each degree API gravity that the 
domestic crude oil being offered for 
sale is below' 34 degrees API gravity. 

Additional Proposal 

1. Section 211.67 is amended to 
revise paragraph (b)(2) and <i)<4) to 
read as follows: 


§ 211.67 Allocation of domestic crude oil 

• • • • • 

(b) Required purchase of entitle¬ 
ments by icjiners. 


(2) To calculate the number of bar 
rels of deemed old oil included in a re¬ 
finer’s adjusted crude oil receipts for 
purposes of the definition of national 
domestic crude oil supply ratio in 
§211.62 of this subpart, paragraph 
(b)(1) of this section and paragraph (c) 
of this section, each barrel of old oil 
shall be equal to one barrel* of deemed 
old oil and each barrel of upper tier 
crude oil shall constitute that fraction 
of a barrel of deemed old oil the nu¬ 
merator of which is equal to the re¬ 
ported weighted average cost per 
barrel to refiners of imported crude 
oil, stripper well cnt.de oil (as defined 
in part 212 of this chapter), incre¬ 
mental tertiary crude oil (as deter¬ 
mined pursuant to §212.78), and other 
domestic crude oils the first sale of 
which is exempt from the provisions 
of Part 212 of this chapter for that 
month, less such weighted average 
cost per barrel to refiners of upper tier 
crude oil, and the denominator of 
which is the entitlement price for that 
month. 


(i) Issuance and transfer of entitle¬ 
ments. 


(4) The price at which entitlements 
shall be sold and purchased shall be 
fixed by the ERA for each month and 
shall be the exact differential between 
the weighted average cost per barrel 
to refiners of old oil and such weight¬ 
ed average cost of imported crude oil. 
ANS crude oil. stripper well crude oil 
(as defined in Part 212 of this chap¬ 
ter). incremental tertiary crude oil (as 
determined pursuant to §212.78), and 
other domestic crude oils the first sale 
of which is exempt from the provi¬ 
sions of Part 212 of this chapter, such 
costs to be equivalent to the delivered 
costs to the refinery. 

• • • • • 

IFR Doc. 78-31600 Filed 11-6-78; 9:22 am) 
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